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Original Indictment 


(Conspiracy distribute and possess with intent 
) distribute narcotic drug.) 


UNITED STATES DISTRICT COURT 
SUUTHERN DISTRICT OF NEW YORK 


Docket Number 75 Cr. 421 (LPG) 


SY Eee 


UNITED STATES OF AMERICA, 
| 


DONALD) PAYDEN, a/k/a Country, BILLY VERNON, DAVID 
BELL, LESTER BELL and JANE DOE, a/k/a JACKIE SMITH, 
Defendants. 


re 
The Grand Jury charges: 


1. irom on or about the -t day of Auguit, 1°74 
and continuously thereafter up *. and including the date 
of the tiling of this indictment, 1 the Southern District 
of New ‘York, Donald Payden, a/k a Country, Billy Ver- 
non, Duvid Bell, Lester Bell and Jane Doe, a/k/a Jackie 
Smith, the defendants, and others to the Grand Jury 
unknown, unlawfully, intentionally and knowingly com- 
bined, conspired, confederated and agreed together and 
with each other to violate Sections 812, 841(a)(1) and 
841‘b) 1)(A) of Title 21, United States Code. 

2. ‘it was part of said conspiracy that the said de- 
fendant: unlawfuily, intentionally and knowingly would 
distribuie and possess with intent to dis_ribute Schedule 
II nare tic drug controlled substances the exact amount 


thereof being to the Grand Jury unknown in violztion 
of Sections 812, 841(a)(1) and 841(b)(1)(A) of Title 
21, United States Code. 


OVERT ACTS 


In pursuance of the said conspiracy and to effect the 
objects thereof, the following overt acts were committed 
in the Southern District of New York. 


iB 


On or about August 6, 1974, at approximately 
9:45 p.m., Billy Vernon, the defendant, met two 
people in front of 125 West 116th Street, New 
York, New York. 


On or about August 6, 1974, at approximately 
9:55 p.m., Donald Payden, a k/a Country and 
Billy Vernon, the defendants, had a conversatior: 
across the street from 35614 West 145th Street, 
‘vev York, New York. 


On or about August 6, 1974, at approximateiy 
10:20 p.m., Billy Vernon, the defendant, possessed 
approximately 27.2 grams of cocaine in front of 
3561, West 145th Street, New York, New York. 


On or about August 27, 1974, at approximately 
6:25 p.m., Donald Payden, a/k/a Country and 
Billy Vernon, the defendants entered 356%, West 
145th Street, New York, New York. 


On or about August 27, 1974, at approximately 
7:10 p.m., Donald Payden, a‘k’a Country and 
Billy Vernon, the defendants, had a conversation 
in front of 35614 West 145th Street, New York, 
New York. 


On or about August 27, 1974, at approximately 
7:15 p.m., Donald Payden. a/k/a Country and 
Billy Vernon, the defendants, entered an auto- 
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mobile in the vicinity of 35614 West 145th Street, 
New York, New York and drove away. 


On or about August 27, 1974, at approximately 
8 45 p.m., Billy Vernon, the defendant, possessed 
a))proximately 53.2 grams of cocaine at Jimmy 
Daniel’s Bar and Grill, 118 West 116th Street, 
New York, New York. 


On or about September 12, 1974, at approximately 
9:25 p.m., Lester Bell and Jane Doe, a/k/a Jackie 
Smith, the defendants, drove to 180 West 116th 
Street, New York, New York. 


On or about September 12, 1974, at approximately 
9:25 p.m., Jane Doe, a/k/a Jackie Smith, the de- 
fondant, possessed approximately 27.8 grams of 
cocaine, 


On or about September 30, 1974, at approximately 
7:42 p.m., in the Footsteps Supper Club, 1917 
Seventh Avenue, at 116th Street, New York, New 
York, Lester Bell, the defendant had a conversa- 
tion about the sale of cocaine. 


(n or about September 30, 1974, at approximately 
8:50 p.m., Jane Doe, a/k/a Jackie Smith, entered 
the Footsteps Supper Club, 1917 Seventh Avenue, 
at 116th Street, New York, New York. 


(n or about September 30, 1974, at approximately 
&:55 p.m., at 122 West 1i4th Street, New York, 
New York, Jane Doe, a/k/a Jackie Smith possessed 
approximately 22.9 grams of cocaine. 


(on or about October 3, 1974, at approximately 
&:45 p.m., Billy Vernon and Lester Bell, the de- 
f ndants, had a conversation in front of the Soul 
} xpression Restaurant, 117 West 116th Street, 
New York, New York. 
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On or about October 3, 1974, at approximately 
10:20 p.m., Lester Bell, David Bell and Billy Ver- 
nou, the defendants, were in Apartment 17, 125 
West 116th Street, New York, New York. 


On or about October 3, 1974, at approximately 
10:20 p.m., David Bell, the defendant, possessed 
approximately 55.5 grams of cocaine. 


On or about October 9, 1974, at approximately 
9:15 p.m., Billy Vernon, the defendant entered 
the Soul Expression Restaurant, 117 West 116th 
Street, New York, New York. 


On or about October 9, i974, at approximately 
10:00 p.m., David Bell, the defendant, possessed 
approximately 6.1 grams of cocaine in front of 
the Soul Expression Restaurant, i17 West 116th 
Street, New York, New York. 


(Title 21, United States Code, Section 836.) 


COUNT TWO 


The Grand Jury further charges: 


On or about the 6th day of Augus:, .974 in the 
Southern District of !°ew York, Donald Payden, a/k/a 
Country and Billy Vernon, tne defendants, unlawfully, 
wilfully and knowingly did distribute and possess with 
intent to distribute a Schedule II narcotic drug controlled 
substance, to wit, approximately 27.2 grams of cocaine. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A).) 


COUNT THREE 
The Grand Jury further charges: 


On or about the 27th day of August, 1974, in the 
Southern District of New York, Donald Payden, a/k/a 
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Country and Billy Vernon, the defendants, unlawfully, 
wilfully and knowingly did distribute and possess with 
intent t distribute a Schedule II narcotic drug controlled 
substance, to wit, approximately 53.2 grams of cocaine. 


( fitle 21, United States Code, Sections 812, 
841/a)(1) and 841 (b)(1)(A).) 


COUNT FOUR 
The Grand Jury further charges: 


On cr about the 12th day oi September, 1974, in the 
Souther: District of New Ycrk, Lester Bell and Jane 
Doe, a k a Jackie Smiih, the defendants, unlawfully, 
wilfully and knowingly did distribute and possess with 
intent t) distribute a Schedule II narcotic drug controlled 
substance, to wit, approximately 27.3 grams of cocaine. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841 (b)(1)(A).) 
COUNT FIVE 


The Grand Jury further charges: 


On cr about the 30th day of September, 1974, in the 
Southern District of New York, Lester Bell and Jane 
Done, a k’/a Jackie Smith, the defendants, unlawfully, 
wilfully and knowingly did distribute and possess with 
intent t. distribute a Schedule II narcotic drug controlled 
substame, to wit, approximately 22.9 grams of cocaine. 


(Title 21, United States Code, Sections 812, 
841/a)(1) and 84] (b)(1)(A).) 


COUNT SIX 
The Grand Jury further charges: 


On ir about the d day of October, 1974 in the 
Souther: District of Ne.. York, David Bell, Billy Vernon 
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and Lester Bell, the defendants, unlawfully, wilfully and 
knowingly did distribute and possess with intent to 
distribute a Schedule II narcotic drug controlled sub- 
stance, to wit, approximately 55.5 grams of cocaine. 


‘Title 21, United States Code, Sections 812, 
841(a)(1) and 841 (b)(1)(A).) 


COUNT SEVEN 


On or about the 9th day of October, 1974 in the 
Southern District of New York, David Bell, the defendant, 
unlawfully, wilfully and knowingly did distribute and 
possess with intent to distribute a Schedule II narcotic 
drug controlled substance. to wit, approximately 6.1 
grams of cocaine. 


(Title 21, United States ¢ Sections 812, 
841(a) (1) and 841 (b) (1) (A).) 


PAUL J. CURRAN 
United States Attorney 


Foreman 
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Plu SS TANE NOTICE that uwsorm the indictrcnt herein, unon 
the annexed a. firmation of JACK G. GOLDBERG, E£50., duly afiimncd 


the 3lst day «f Octeber, 1975, and vvgan all the vprocecdinys heretc- 


fore had here’n, tne undersigned willrove this Court, before the 


————— 


Fonoreble Lee 2. Gegliardi in Room 2604, at the Uniteu states 


Courthouse, ii ley Scuare, ilow York. New York, on the ird cszy of 
Movember, 1975, at the opening of Ccurt om that day or as soon 
thereafter as counsel] can be heard, fer an Order: ; 
I. Fursuant to mle 7(f£) of the receral Rules of 

Criminal Proc: cure, directing the United States Attorney for the 
Southern Dist? ict oz: New york to furnish to the ungersignea a bill 
of particular: of the inuictment herein as follows with respect 

to each speci: icu count o: the indictment: 

Aa. With respect to the First Count: 


ie Sonate wren, wacre and in shat ranner 
” “wien”? Vere ‘ K.CLCNUANT, PMU, became a meiner 
Gi €12 conmsvaracy and uxrring waat 
-ris.i o£ tuse he continued to be 


2. State the names, addresses (at present | 
{ 


Thad at cue cli o£ their »articinaticn 
in the conspiracy) and occuvations of 
all co-cons»irators known to tne Covern- 
ment, wictner or not they were known to 
the Granu cury at the time of the filing 
of the indictacnt. , shee 


State as to overt acts 1-7 the names and 
acdresses of any co-conspirators besiue 
the dctendant and Billy Vernon or ocher 
persons assisting in, presei*% auring or 
otherwise related to the pertormance of 
these overt acts, (including, but not 
limited tc, the »crsons from whom the 
controlled substances reterred to in 
overt acts 1-7 are al’ d to have been 
obtaincd.) 


Describe the method or means by which 
overt acts 1-7, inclusive, were performed 
by all persons pertorming or assisting in 
the performance of the acts. 


State the composition, qualitative and 
quantitative amounts of the controlled 
substances referred to in overt acts 3 
and 7 and déscribe the form oi the sub- 
stances and the containers in which they 
were located. 


Des-ribe all overt acts not specifically 
ecnuwcrated and set forth in the Pirst 

Count which are «.livced to have been done 
in turtherance ox te conspiracy and speci- 
fy when, where and by whom they were per- 
formed. 


As to defendant, PAYDEN, describe, in 
terms sufficicit to iccntify the facts 

tor the purpose of cclense, the acts or 
statements uweencu wy the Governnent to 

be inuicative oi an instant intent to dis- 
tribute a controlled substance. 


State in what manner each overt act furthered 
the objec. of the conspiracy. 


‘ith respece to cue Seconhu ond “Wonicu Counts: 


l. ‘State whether defendant PAYDIN is alleged 
uistributed the controlicd pBub- 
as a principal ana wactuer ne ic 
to have aiued, abettcu, counselled, 
-mazucu, imuuced, procureu or wiliciully 
sjused the distribution of tne suoscances. 


State wnether defendant PAYDEN is alleyed 
to lave pocsessed the controlicd su»stances 
with iutent to distribute it, as a psanci- 
"al, ind whether he is alleced to have 
aided, cbetted, counsellcu, coamanaed, in- 
Cuced, oxocured cr willfully causea pos- 
cession of thw substances with intent to 
Cistribute it. 


etate the exact times and p)aces when the 
nlleged otfense occurred, the ..amcs and 
addresses of the persons to whom the con- 
trolled substances are alleje.i to have been 
distributed, the mmumes and auuresscs of any 


co-consearators or other persoas assisting 
in or present auring the cawussion of the 
alleged oifcnses and the nanes and addresses 
ef the persons from whom it is allcged the 
Gofendant obtained ths controlied cubstances, 
if kaown by tne Government. 


Deseribe the method or weans by which the 
alleced offenses were committcd by euch 
person comaicting or assicting in cae 
comunission of the offcnses, inciuuing with= 
cut li:itation how cach person distributed 
or pousessed the coi lled substances. 


State the strength of the controlled sub- 
atanees anu ceseribe the forms ot te subd= 
-tonec3 and the container in which it was 
locatcd. 


As to the defendant, describe, in terms 
aufticicnt to iuentity the tacts ior the 
purpose O«£ Ucichnse, tue aces ucciku by cae 
Coveri..ent to be inavicative oc an intenc to 
distxrioute controlled suostances. 


II. Pursuant to Rule 16(a) and (b) of the Pederal Rules of 


= & - 
th fe 
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s.ece to all Csuntss: 


State the manner, time, place and date of 
the arrest ot the defendant. 


Stat.2 the time, place and proccuure by which 
the derendant was identified at the time of 
his arrest. 


State the reasons, if any, for it to take 
fourteen (14) menths for the Government to 
arrest DONALD PAYDEN. 


Set forth the amounts and denominations of 
monies allegedly used as payment, if any. 


State the exact time, place and date of the 
arrest ot all co-defendants. 


State whether or not any co-defendants have 
rade any self-inculratory statements or self- 
exculpatery statenents or sta sanents that 
would exculpate the defendant, PAYRIEN. 


State wnacther or not such statements that 
would exculipate DONALD PAYDEN were introduced 
before the Grand Jury. 


Set forth as accurately as possible the langu- 
ajze used by any co-dez:cndant that allegedly 
incriminates DCNALD PAYDEN. 


Criminal Procedure, directing that said United States Attorney: 


Ae 


Produce @nd permit defendant PAYDEN to inspect 
and copy or pnoctogranh all writtcn and recorded 
stasccaacnts or conaccsions made by tiie defenuant, 
or caries thercox, Witnin the nessecsion, custouy 
or centrol of thie Goverment, tne cxistence or 
woich is known, or by the cxercise of due uili- 
grnen may becore known, to the actorney ror tie 
Covermecnt anu stute tne suostance ofr cry 
ones and coniescions not writtcn or recoricd. 
Produce and permit said defendant to inspect and 


BEST COPY AVAILABLE 


Statee 


ai » 


P] 


ane ox: tu non all scccorced sestinony of 
fSalu deicncu.. wetore a Granda oury. 


Prowuce and permit "” Refendant to inspect 
couy or ~-.:atoegran: -« results Of runortE 
worksheets O. paysical or meatal e2-.n1na- 
$, BIG Ot SCICGHtisic tcsts or cxvoerusaents 

tM. AM cOuncceion wita this case, including 
t2c “syGullucxic xvepoerts Or protriles of all 

Fedccral, State and City Police Cfficcrs or 

special agents invoived in the inveseization 

of the instent case. surthermore, perc:t the 
defendant to * svect all psychiatric r-ooorts 
and/or profi” 3 Gk cny and all ccoconerating 
indivicuals ouserwise known as initormers.- 


Preciuce and permit said defendant to inspect 
and ccopy or rnotorraon all booxs, papers, docu=- 
menia, tansjible coteccs, building or piaces re=- 
lating to cach of the followlag matters: 


1. ‘The conspiracy alleged in Paragraph l 
of the first Count ef the indictment; 


The plin to distribute and vossess with 
intent to distrioute controiled substances 
alleged in Paregraph 2 of the Pirst Count; 


Tach of overt acts 1 through 7, inclusive, 
in the First Count and eaca overt ect not 
specifically cnunerated and sct ferth in 
the First Count which is alleged to have 
been cone in furtherance ot the conspiracy; 


The distribution and possession with intent 
to distribute omnecrolled susstances alleged 
in tic Lcconu & iuiird Counts. 


Preduce zad nermit said defendant to inspect 
anu copy or photograra all writtcn or recorded 
est-temcats or conicss.uns relating to this case 
Thc. by enyous, OF CovLes thereoi, waich are 
within tie possession, Custouy, or control of 
tie Govermucnt anu state tne stostance of any 
statcments noc written or recorded. 


Prevuwce amu permit suid cefendant to inspect 
manu copy Oo. puocograpu ali booxs, papers, aoce 


ents ord tootivle obvects Which the Govermacnt 
pO EU Ce wwe CO coe Granu sury Or Ccxreces 
to use at trial. 


State wnat Looks, papers, documents, tangible 
cbjucts, aniomation or icads to iniormation 
tise 


av ing watsout linigszcion items seized 
so goencent weivorli) that were ovtained in 
~peceien with tia iuvestigation ot this case, 
wire, Waere, Wruckr taat cirevaistances and in 
the ~resence oi wuicm cacn of said items was 
obtnined and whether each of said itcms was 
used or will be used in the investigation or 
nrocecdings in this case. Also indicate whether 
ox not items se* 7d trom the defenuart were photo- 
copied. 


Produce and permit said defendant to inspect and 
ceny or photograrn all items referred to in pre- 
ceding paraqrann G and any warrants and afficavits 
which were used to optain those itams and anv 
receipts relating to the obtaining of those itcma; 
list cases where warrants were upneld or convic= 
tions obtained based cn the seme iniormer. 


State whether there has been any electronic 
curveillance curing the investigation of this 

cease cither before cr aiter the indictment; rro= 
Guce and permit said derendant to insvect and 

cory or photogrann all recoruings wand transcripts 
resulting thcrerrom, and all cevices and macnanes 
weed in, suca electronic surveillance, cand cescribe 
any leads ovtaincd by such electronic surveillance. 


Produce and permit said defendant to inspect and 
coyy or photograch any re7xorts and memoranua re~ 
leted to tnis case prevored Ly state or local 
law enforcement orticers inciucing: 

ew York State Department of Taxation. 
New Yor. City Police Officers assigned 
to the 32nd precinct. 
ow Yor City Pelice Officcrs assisned 
to Orgr nized Crine Contros bureau. 
Mew Yors City Police Officers assigned 
to Intcliiccznee unit. 
Mow York City Police Officers assigned 
to ocegial inteLiigence Unat. 
Now Yor’ Cicy volice Olficers assigned 
to Lureav or Crimes identification. 
Secoral ¢jonts uvgicacd to vie Incurnal 
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nevenue Service. 


DProcurece and vermit said defendant to inspect 

and copy ox »..otegraph any news or press releases 
Or vo Deugraui. prepared by any agency of the 
Cove.tuzent wiicn relate to this case und the dis- 
tribution list or sane. 


£i.ce the name, address and occupation of every 
mevcen whem the Government exmects to call as a 
witsucss, cnd allow the defendant to exicaine and 
insnect the “rap" er “yellow sheet" (criminal 
record) of each witness. 


Stcte whether the Covernment exnccts to show 
alleged prior similar acts by any of the defen- 
dants and, if so, describe in detail such alleged 
acts. 


State the name and address ofevery government in- 
former, cooperating individual, avent, employee 
er syecial employee who has any knowledge relat- 
inj to this case (hereinafter reterred to as a 
“covernment onverative"); state tne cupstance of 
any conversations between each goverment opera- 
tive and each of the defendants or any co-con- 
spirators and identify the participants; describe 
in Cctail any tangible objects suppiied, directly 
or indircctly, by each government onerative to 
each cefenuant ond identify the persons involved; 
nd ceseribe in .ctail eny acts allcgea in the 

im i cauent or int<cnded to be relief unon at trial 
in Vaich a government operative was involved or 
which were arranged by a government operative 

and iucntiiy the persons involved. 


State the name and aduress of cvery verson whom 

the Government does not intend to call as é wite- 

ness who has anovledge relating to this case or 

wno has been interviewea on bcnalif of the Govern=- 

mont in connection with this case and produce 

nd rermit ucrenuant to inspect unu co»vy or pnoto=- 
inom their written or recorded statements. 


With respect to each cdefendaat, co-conspirator, 
govorizaent Operative (as defined in “lJ" above) 


and person waom ts2 Governncne expects to cail as 
a witness, specii:’ vach criminal cicxrge which has 
becn brougnt aqainsce said vnerscn, uc jurisdiction, 
the Coure ond tae case Nunwer, and tne cisvoscation 
oz tne ciargde anu prouuce end permit Geicmucnt 
pve M to insocce cau copy OF puocegrava all 
Fecucral, State and lcca arresté anu conviction 
records of and all psycaiaeric reports and meui- 
cal reports regaruing said persons. 


State which co-defcnuants, co-conspirators, cgovern- 
ment operatives (as cctined in “N“ above), or 
mersons wnom the covernnent expects to call as 
witnesses nave been orented or preiseu any aia 
menity, iuvor or winciit by tie United Ctatces oF 
any of its ccpartments or aveacies, incs,vding 
without limitaticn a refusal to prosecucs, iinited 
procceution, release ca lew bail, veecimacnantion 
to Courts for more Jenicnt scncences and tin.nc1ral 
maintenance, proteccica or otaer yuenetits to suca 
persons or tneir fumilies or fricad@s and descripe 
cach sucia immunity, favor or benefit. 


Produc: ond permit said defendant te insvect and 
cony cx photograph ail information and material 
which ticw is, later canes to be, or by the exer= 
cise oi cue diligence may come to be within the 
poccession, cuscouy or eccntrol of the Covermant 
upich is excuinatory of or taovorepble to caid ucfen=- 
Gant, which is i:portant to the defense in prepara= 
tion o£ this case for trial, which may lead to 
such intormation or waterial or waichn the Goverm= 
ment goes not expect to use at trial. 


State the name and presen? assignment of cach 
; ex Ll agent waco 4 ervicwed the cdeienu mnt PAYDEN 
and the dates and tames of suca intervicws. 


tate the names and rresent assignment of each 
toral Agent Wie particirated in the arrest cnd 
preeessing ot deiendant PAYDLN. 


‘eX 


peaciuce and permit said defendant to inspect and 
copy Or paccojranh ony surveadiiance pnovogre ns 
or iilias o4 Gne Gerondants and ctole to Waren cul 
uncer vaat circwistances any sucn paotograpns or 
filcos were shone 
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rvit cnid defendant t:o in-oect ond 
S2Y vi Lease OieCuN any OureF puoce sanvas Ox tic 
efenuants .nu state to whom and wiuer waat cir=- 
sumctonces any such photographs were snown. 
2 and vemoit said defendant to insnect and 
vr paotograca all statements made Ly co-ie=- 
incS anu co-conspirators that ~arportedly 
i.cuivate or excuipate tne defendant PAYDEN. 

IiI. Parsuant to Rules 16(b) and Rule 6(a) of the Federal 
Rules of Crimiial Procedure, directing the said United States 
Attorney to pr oducc and permit defendant, PAYLICN, to inspect and 
copy or phctog¢aph the transcript of testimony of all persons who 
testified befo-e the Grand Jury in this case. 

IV. For an Order directing the United States Attorney to 
produce and to allow the defendant and his counsel discovery of all 
evidence favorxble to the defendant's case, and all evidence which 
would tend to exculpate the defendant as required under Brady v. 
Maxyland, 373 J.S. 33, which is within the possession, custody or 
control of the United States Attorney. 

V. For an Order granting inspection of the Grand Jury 
minutes so as to determine whether or not evidence then existing 
and favorable <o the cefendant, DOUALD PAYDEN, is presented to that 


body. 


Fo > an Order dismissing the indictment on the following 


That the Ccovernnent has failed to present 
levaidly cuiiicicné evicence to tne Grand Jury 
@S (3 Cheryes alleged in the inmiictment. 


‘Rat the Governmeut haw failed to aiiord the de 
fom. ant hiss constatutional right to die process 
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ox liw ain bio vnccasczonable uclay setvecn tne 
tine of the vurperted crime and inuictment and 
etween Indictment and arrest. 
VII. Pursuant to mle 41(f) of the Federal Rules of 
Criminal Procedure, suppressing all statements, oral ox written, 
obtained from detcndant (as well as any evidence gained, directly 


or indirectly, as a result of obtaining the above) on the grounds 


_that the items were obtained in violation of defendant's rights 


“under the Fifth and Sixth Amendments of the Constitution of the 


United Stakes. 

VIII. For an Order forthwith ordering pursuant to roderal 
Rule 17 the productian for in cavera inspection of the complete 
personnel files (employment) of the agents and/or police officers 
involved in the instant investi jation. 

IX. Por an Order suppressing improperly acquired identifi- 
eation evidence. 

X. For an order granting an adjournment of the trial of 
defendants, PAYDIN AND VERNON, to the second weck of January, 1976 
or, in the alternative, for an Order pursuant to Rule 14 of the 
Federal mules granting severence and separate trials upon the 
ground that DONALD PAYDIUS is being prejudiced and deprived of 
the effective assistance of counsel under the sixth amendment to 


the United States Constitution. 


sor such ciher and turther relief as to this Court 


may seem just and vroper. 


Dated: iicw York, i 


o } * } 
Cctob or oi, 


Yours, etc., 


FPIOIGER, GOLDBERG, ZILNER & FINGER 
Attorneys for Defendant, 

DO..ALD PAYDEN 

Office & P.O. Audress 

494 Avenue of tne Ancricas 

licw York, New York 10011 

(212) 228-5000 

JACK G. GOLDBERG, Of Counsel 


UNITED £ °ATES ATTORNEY 
fIIGUS PS SBETH 

ST. 2l2Di tS PLAZA 

iW YOR, NOW YORK 


MONORASL: LEC P. GGLIARDI 

UNITID £ ATES DISTRICT COURP 
SOITIR. DISTRICT OF NW YORK 
DOLLY Of iE 


iw YORK, NOW YORK 10007 


Tren “tem 
VaIIT=D st es 


SOULILIN LIL 


ATYORIEY'S APFIN ATION 


72PORT OF MOTION 


S°.\CK G GOLDBENG, an attorney, duly ...uitted to practice 
law before the C.... of the State of New York, hereby affirms the 
following statements to be true unccr the penaltics of perjury: 

l. ‘That I am the attorney for the defendant herein, 
DONALD PAYDU, and a partner in the law firm of PINGER, GOLDBERG, 
ZIMICR & FIIXER, rSsaSsS. I submit this affirmation in support of 
defcadant, PAYDIU'S, motion for the relicf recuested in Itcms I- 
X of the Notice of Motion. As stated below, some of the items 
covered by the motions for a bill of particulars and discovery have 
already been proviciied or at lenst promised in discussions with 
Angus MacBeth, the Assistant United states Attorney, in charge of 
the casa. 

2. Tho PFir-& Count ot the indictaent charges defendant 
with having consnired to distribute and possess with intent to 


Gistribute a controlled eubstance in violation of 21 U.S.C. Section 


Gi2, G41 (&)(1) and (b)(1)(4). Tha Second and Third Counts charge 


DOLALD PAYI LU with son conspiratorial forms of the crime. 
-- 1 respectaully reoomest that the Court order the Govern- 


sent to turnmich each of tho particulars rcnquested in the notice of 


-S20m. As i: hecntcu ov che Perucsts, the ingicczent as a. ole 
is asabiguous. but, when taken together with what it is alleged 
Mr. Payien is ™iysically ucecused of Going in the overt act portion 
Of the indict. ent, che indictment becomes preposterous. 

“. he Ccovermacnt should be ordered to furnish all of 
the recuested >articulars because without them it wouid be virtually 
impossible to oe€puxs &@ proper and adruate defense in this case and 
tucre would bk a crave pronability that defendant, PAYDEN, will 
be preiudiciaily surpriscd at trial. loreover, if the Government 
fails to iurnich these particulars, there is a pocsibility that 
the charyes will not be clear enough so that, if there is a sub- 
sequent prosecution. the jJudement in this case Will be available 


for a plea of fomner jcopardy. If the United States Government 


could indict | “MAID PAYDeN for “having a conversation“ etanding on 


the street or entering a car, then Why not the state of new York? 
Under the apni rent rush of the prosecution to try Tir. Payden, it 
Would seom in: anitely more rcasonable to allow defendant, PAYDEN, 
to discover t) 2 recucsted items rather than to incur delay and 
grave risk of >ret:cice to the Gefende at trial. covery effort 
sould be mad: to avoid What the Second Circuit hag called “trial 
by ambush", 

%e I also respectfully re.est that the Court grant 
diccovery and inzrection of the transcript of te&’timony of all 
PSESONS wno t stiiled bevore the Grand Jury in this case. the 


transcript is ustcrial to the preparation Of the defense. it is 
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recuired in oruer to determine waether illegaiy obtaincu eviacnce 
was used by the Govermment before the Grand Jury and whether the 
proceedings beiore the Grand Jury were conducted pursuant to the 
Federal mules of Criminal Procedure and the Constitution of the 
United States. Moreover, it may be required for purposes of 
impeachment, refreshing recollection and becoming aware of testi- 
mony favorzeble to the cefendant. 
6. As to IV, a defendant's right to discovery of 
favorable evidence in the possession of the Governmem is derived 
from the Fifth Amendment of the Constitution. In Dracy v. ‘‘arylund, 
373 U.S. 33 (1953) the Supreme Court of the United Stutes specifi- 
cally recognized a defendant's right to such evidence. Speaking 
for the Court, Mr. Justice Douglas said (373 U.S. at 87); 

"...ie new hold that the suppression by the 

rrosecution of evidcnce trverable to the 

i ecused ucron recucst violates due process where 

the evidence is tiaterial either to quilt or to 

runicizaent, irresnective of the good faith of 

the prosecution.” 

Likewise in United States ex rel. ltcers v. Wilkins, 326 

5 (ind Cir. 1964), the Court held that a defenuant was 

denied cue process when the prosecution withheld information in- 
pinging on a vital area of the defendant's defense. (Sce United 
States ex rel. iu ler ve. }rxoncy, 319 F 2d 622, G27 (1963) ) 

in ‘xredy the only recuestar demand by the defendant was 
that the prosecution produce exculpatory evidence occurred before 


trial. 


Te ssordinely, it iu cvident that the thrust of the 
Supreme Court s decision was to find in the due process require- 
oncotitution an important pre-trial discovery right 
.ccused of a crime. (See, also Unitcd States v. Pratciic 
2 (cLu¥ 19063) ). The Rrody doctrine in sase juris- 
-ecently been expanded to apply to Grand Jury pro- 
Uch"son vy, fimerior Court, decided September 19, 
2054, that Court dismiseed am indictment as a result 
of a prosecutr's failure to present favorable evidence to a 
Grand Jury. nm the instant case, it is more than unlikely that 
exculpetory evidence was prescribed to the Grand Jury. For this 
reasom, the rclicf recuested in Item V should be granted. 

8. As to Item VI, my reading of the andictment and con- 
veregtions (of a somewhat limited nature) with Mr. MacBeth, indi- 
cate nothing sore than DCIALD PAYDEN'S being in the vicinity of a 
purported drvj transaction. As a matter of fact, there appears to 
be no evidence that Mr. rayden had any dealing with the apparent 
undercover oificer or Mr. Vernon. I find it hard to! icve that a 
Grand Jury would irdict because DCMALD PAYDEN talked with someone 
Or ascociated with a criminal element. As to the second portion of 
Item VI, it is -Jleged that the dé@éfendant sold drugs during the 
month of Augist, 1974. ‘That although the defendant's identity was 


chviovsiy kn wm to the police and prosccuting authorities in August, 


1974 cad theircaiter, no ottempt was made to arrest the dcfcerant 


until Cctuber 21, i975. No attempt was wace to indict Mr. Paycen 


until april, 1975. 

Taat it would be utterly absurd and impossible to 
suggest tart the ccicndant would be in a position to adecuately 
ce.-nd@ unmelf againse the charges, or to obtain witnesses, or to 
ectablish iny alibi as of the date, tine and place when it is 


alleged tii.t the crime took place. 


That by failing to expeditiously proceed against tne 


Ceicnuant, the Government effectively deprived the defendant of due 


process of law. 

in the case of Nickey Ve Florida, 398 U.S. 30, the 
Lionorabie Justice of the Supreme Court, Justice Brennan, wrote 
lengthy concurring opinion with regard to rules that should be 
followed in cases pertaining to speedy trials, and the following 


are excerpts therefrom: 


pessage of time by iteelf, morcover may 
jerously reuuce his capacity to counter the 
secutor's ciorqes. Witnesses and buysica] 
evidence may be lost; the defenaant imay be 
Uhabse CO Ovlain Witnesses and ranysical evi- 
Genee yet available. iiis own icmory and the 
Lcnuorics of his witnesses may iade.” (P. 42.) 


"Deliberate governmental Cclay in the hove of 
eotcining an wuvantarre over the accu.ed is not 
‘wunowm,. in cuch circumstances, the iaair ade 
‘Usactration of criminal justice is iwoeriled. 
"Ae Cncedy Vrial Clause then serves tac ~ublic 
antercse by penalizing oriicial lawlessness.“ 
(2. 33.) 


“A criminal prosccuticn has nany stages and 

delgy nev occur euUrany OF o¢tveen any ot then. 
i*% insay tose piuce at t:2 eOWHRanYg Ok tae vroeH 
CCss; between tue tine at whica ihe governuent 


“ides to ~rececute aman and has suffacient 
ucnce to icockeu ogalinst wlm ana tuc accual 
ive of his arrest or indictment.” (P. 43.) 


--Ve lwve held that the prosecution of an 
suscd can bcgin before his indictment...” 
“-+.) 


ccorvingly, some o£ the interests protected 
/ the Specuy Wrial Clause can be threaten.d 
delay prior to arrest or andictment.” (P. 46.) 


ic legislature is free to implement the 
cedy-trial) richt and to nsovide protections 
ater than the conskatutional right. But the 
iiiimum right of the accused to a specdy trial 
is preserved by the common of the Sixth Amend- 
ment, whatever the terms of the statute." (P. 47.) 


*“D-spit ne difficultics of proving, or dis- 
proving actual harm in most cases, it seems that 
inierent in prosecutorial delay is “potential 
suvstantial prejudicc” U.S. va. Wade, 388" S. 
213 227 (1967) (P. 54.) 


"...-prejudice may fairly be presumed simply 
because everyone knows that memorics fade, 
evidence is lost, and the burden »f anxiety 
upon any criminal defendant increases with 
th: passing months and years." U.S. vs. Nann, 
291 F. Supp. 2608, 271 (1968) (P. 54.) 


ren the Sixth Amendment right to speedy 

trial is at stake, it may be ecually realistic 

ani necessary to assume prejudice once the 

accurcd shows that he was denied a rapid prose- 

cucion.“ (PRP. 55.) 

Sc; also, U.S, v. Dvell, 1966 383 U.S. 116, 122; Ross v. 
U.S. CA 1965. 349 P 2d 210; Woody v. U.S, CA 1966, 370 FP 2d 214; 
Jones v. U.f. CA 1968, 402 PF 2d 639; U.S, v. Lee 7h C.A. 1969, 


413 F 2d 910. 


cST COPY AVAILABLE 


svecctfully recucst the cu cmres= 
sion of all statements, oral or written, obtained from cerendant 
PISDEN, (as well as any cvicince gained, directly or indirectly, 
result of ootaining the above) om the grounds that the itens 
were ovtained in violation of his rights under the Fifth and Sixth 
Anecnasucits. Uvoon iniormatior and belief, >fencant, PAYDEN, does 
ll receiving the full warnings required by the Constitution 
icacdiately aiter hie arrest. I respectiully recuest that a hearing 
be held on the day of trial, prior to its commencement, to resolve 
this issue. 

ll. With the indictment and subsequent convictions of 
almost all of the members of the “Elite” New York City Police 
Department Special Intelligence Unit, it became apparent that many 
police officers engaged in narcotic entorcement were acting illegal- 
ly and, in fact, dealine in Grugs themselves. These type of ac- 
tivitics were not limited to the New York City Police Department 
ond, as a matter of fact, one only has to look at the daily news- 
paper to find revorts concerning the Federai Bureau of Narcotics 

:2 reasons stated above that it 


is ali.ost incw.sent upon any Justice to examine the personnel 


hirtoryand employment records of all of these officers testifying 


in a case inavolvingj narcotic enrorce:nent. 
2. 6 to Item IX, even Police Officers who are traincd 
of Observation can be mistaken with regaru to the 


OoOkS choy Arrest. “hese mistakes On many Occus .oiis 


—_ 


pwech 6. 8C i sllit:, to coccrve 13 sciiewnat cursed wy tue 
Gistance and ihe rani xr in which the officer is secreted. liy client 
12 tsi:t he knows cf no line-up, show-up or any other 
means Of Adon: iiaicstion uged in his arrest. It is for these 
reasons that .efencant is rc:uesting a hearing so as to determine 
whether or no. the arresting officers arrested the proper indivi- 
gual. Stovall $, Denne, 303.0.s. 293, Us Sinaons, 390 U.S. 


327 are come «xamoies of cases wherein an identification was 


tainted by il..cgal means. I believe there can be no distinction 


drawn between a civilian and a police officer in so fcr as their 
abilities to le mistaken. As a matter of fact, police officers 
are routinely making observations and are called upon to make many 
more and recovd many more observations than a civilian would be. 
As a result, <h can become confused and oftcn times are mistaken. 
tm crroneous .dentification can do irreparable harm and, in many 
cases, docs. It is for these reasons that the defendent recucsts 
a hearing to ‘ctersine the manner and means of his identification. 
13. As to Item X, the defendant, DONALD PAYDEN, was 
arrested on C:toper 21, iv75, Icor crimes that occurred during the 
month of Auguct, 1074. Tnis office appeared for Mr. Payden on 
Wednesaay, Ocrtooer 22, 1975. On that date, my partner was informed 
that the trial was to commence on Tuesday, October 28, 1975, pefore ™ 
the Honorable Justice Lee P. Gagliardi. Since, I, myself, was 


engaged in a weio0on to suopress, it wasn't until the weeke.d that 


I actually he. tine to review the most inpertant facts. <A»pearing 


snorable Sacre Crodierdi cn Acrober 23, 1975, I re=- 
cuested an adjournnent ane the matter was again marked for trial 
on friday, Octoker 22, 1975. It is apparent that the Government 
woents to rush the case in that they are up against the ninety (90) 
aay rule in connection with their prosecution of Billy Vemon, a 


cS6-defendint in the matter. Nevertheless, I co not feel that I 


heave to sacrifice a proverly conducted investigation so that the 


Qourt and the United states Attorney's Office can expedite this 

matter. Une United states Attorney's Office feels that it is more 

important to try both cases at the same time than to try Mr. Payden 

at a later date, thus preserving his right to a fair trial and a 

fair investigation prior to tne commencement of that trial. Their 

statements in Court in@icate that this is a very simple case as 

far as they were concerned and they see no reason why Mr. Payden 

could not go to trial immediately. Nevertheless, it has taken 

their office some fourteen (14) months to bring the case where i¢ 

is now and, core than that, their own tardiness is no more evidenced 

than by the fact that Mr. Vernon talls nearly without the nincty 
rule. I liave reveatedly recuested a January Gate because 

of other ceumitments I presently have, but have only becn granted 

a reprieve a day by cay basis. Perhaps the United States Attorney's 

Ofiice Goes not understand that this is not my only case and that 

t represent detendants incarcerated in State Courts for in some 

instenees upwards of a year. T an in the proccess now of sneaking 


with wiineesgesa to ascertain Lr. Puyacn’s whereabouts during tic 
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we also found it diccicauls: to rcach a 


cheaist Wao I used in prior occasions and in whom I feel conricent 
enough to enilyze the contrasand in the instant case. I have no 
authority te tell iacepencdcnt contractors that they re to inmediate- 
ly wroceed to the United ptutes Attorney's Orsice ana examine in 
their office amntrivand. I also cannot order people out of State 

to come in so that I..°y speak with than and try to refresh their 
recollection 1s te events occurring almost fourtcen (14) months 

ago. 

14. I have becn reminded that I must meet the ten (10) 
Gay rule for notions and this, cespite the fact that just two (2) 
Gays I was tcld that I could make all my motions orally. ‘hen it 
became apparcat that I could not: try another case for which I was 
preparing, niaely, Unitca scates “.exica v. John DeBenedistus 
before Judze jorker ( a case that it has been adjourned by the 
Government fcr nine (4%) months and in violation of the ninety (90) 
day rule) an was just adjourned agitin at their recuest. 
orderec to try this matter on .ove. 1810, 1975 or some two and half 
weeks froma the tine of Nx. Payden's arraignment. 

15. I hive received very little coovcration from the 
Governmant al thoujh the United States Assistant Attorney has given 
ime a covy of the indictment, a copy of my client's inuervicw, a 
copy of my client's rep shect, however, he has taileu to provice me 
with a leb rc cort and arrest report. I am cognizant or the tact 


ac. sth might fcel that some ot the materaal amounts to 


3505 soeterial put, yertueless, on vrior occasions 1 nave 
con shown this materiai cven months in advance of trial. 
16. I >a not an attorney who shuns the Courtroom, as 
a matter of fact, I try as many as fiftecn (15) jury trials a year, 
wever, 1 have never been put in the position that I have been in 
connection with the instant matter. I have repeatedly requested 
that this matter be adjourned to the second week of January, 19/5, 
and now i recuest pursuant to Rule 14 of the Federal Rules of ; 
Criminal Procedure that Donald Payden be granted a severance and’ 
be given a separate trial upon the ground that he is being preju- 


Giced by the fact that the United States Attorney's Office feels 


it of upoermost importance to try vot Ggefendants within winety 


(90) Cays despite the fact that one was only arraigned two and 

zn half weeks prior to the compi::tion of the other's ninety (90) 

day period. I can state that 1 am being pressed and rushed and 

consequently feel that my client is being deprived of the effective 

assistance of counsel ‘Jer the Sixth Amendment of our Constitution. 
VLUCURETOTS, the defendant respectfully requests that the 

Court grant ail the items recucsted in his notice of motion and 

for such other and furt -r relief as to this Court may seem just 

ind proper. 

pated: New Yor, New YOrr 


teteber 3], 1975 


JACK G. GOLDBERG 


Redacted Indictment 


Conspiracy to distribute and possess with intent 
to distribute narcotic drug. ) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
Docket Number 75 Cr. 421 (LPG) 


————l ~~ 


UNITED STATES OF AMERICA, 


JONALD PAYDEN, a k a Country, BILLY VERNON, 
Defendants. 


<nsorecntessneitiiliinlslipnmaee 
The Grand Jury charges: 


From on or about the lst day of August, 1974, 
and continuously thereafter up to and including the date 
of the filing of this indictment, in the Southern District 
of New York, Donald Payden, a‘k a Country, Billy 
Vernon, the defendants and others to the Grand Jury 
unknown, unlawfully, intentionally and knowingly com- 
bined, conspired, confederated and agreed together and 
wit!: each other to violate Sections 812, 841(a)(1) and 
841'b)(1)(A) of Title 21, United States Code. 


*. It was part of said conspiracy that the said de- 
fendants unlawfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule 
[I tiareotic drug controlled substances the exact amount 
thereof being to the Grand Jury unknown in violation 
of Sections 812, 84l1(a)(1) and 841(b)(1)(A) of Title 
21, United States Code. 


JOVEKT ACTS 


In pursuance of the said conspiracy and to effect the 
objects thereof, the following overt acts were committed 
in the Southern District of New York. 


1. 


On or about August 6, 1974, at approximately 
9:45 p.m., Billy Vernon, the defendant, met two 
people in front of 125 West 116th Street, New 
York, New York. 


On or about August 6, 1974, at approximately 
9:55 p.m., Donald Payden, a k/a Country and 
Billy Vernon, the defendants, had a conversation 
across the street from 35614 West 145th Street, 
New York, New York. 


On or about August 6, 1974, at approximately 
10:20 p.m., Billy Vernon, the defendant, possessed 
approximately 27.2 grams of cocaine in front of 
3561, West 145th Street, New York, New York. 


On or about August 27, 1974, at approximately 
6:25 p.m., Donald Payden, a/k/a Country and 
Billy Vernon, the defendants entered 3561. West 


145th Street, New York, New York. 
On or about August 27, 1974, at approximately 
7:10 p.m., Donald Payden, a k’a Country and 
Billy Vernon, the defendants, had a conversation 
in front of 35614 West 145th Street, New York, 
New York. 


On or about August 27, 1974, at approximately 
7:15 p.m., Donald Payden, a k a Country and 
Billy Vernon, the defendants, entered an auto- 
mobile in the vicinity of 3561, West 145th Street, 
New York, New York and drove away. 


On or about August 27, 1974, at approximately 
8:45 p.m., Billy Vernon, the defendant, possessed 
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approximately 53.2 grams of cocaine at Jimmy 
Daniel’s Bar and Grill, 118 West 116th Street, 
New York, New York. 


COUNT TWO 


The Grand Jury further cha -s: 


On or about the 6th day of August, 1974 in the 
Southern District of New York, Donald Payden, a/k/a 
Country and Billy Vernon, the defendants, unlawfuliy 
wilfully and knowingly did distribute and possess with 
inten! to distribute a Schedule II narcotic drug controlled 
subst.ince, to wit, approximately 27.2 grams of cocaine. 


(Title 21, United States Code, Sections 812, 
&41liaii(l) and 841 (b)(1)(A).) 


COUNT THREE 


The Grand Jury further charges: 


On or about the 27th day of August, 1974, in the 
Southern District of New York, Donald Payden, a/k/a 
Country and Eilly Vernon, the defendants, unlawfully, 
wilfully and knowingly did distribute and possess with 
inten’ to distribute a Schedule II narcotic drug controlled 
substince, to wit, approximately 53.2 grams of cocaine. 


‘Title 21, United States Code, Sections 812, 
S4l(a)il) and 841 (b)(1)(A).) 


COUNT SIX 


The Grand Jury further charges: 


On or about the 3rd day of October, 1974, in the 
Southern District of New York, Billy Vernon, the de- 
fendant, unlawfully, wilfully and knowingly did dis- 
tribu'e and possess with intent to distribute a Schedule 
II ni reoties drug controlied substance, to wit, approxi- 


mate|y 55.5 grams of cocaine. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841 (b)(1)(A).) 


39 


JGjY 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


DOWALD PAYDEN, 


Defendant. 


Wovember 3, 1975 
3:30 p.m. 


BEFORE: 
HON. LEE P. GAGLIARDI, 


District Judge 


ANGUS NacbiT?lil, LSQ. 


Assistant U.S. Attorney 


JACK GOLUBLRG, “SQ. 
Actorney for defendant 


OUTHERN DISTRICT COURT REPORTE’S, U.S. COURTHOUSE 


uw 


© 


36 


(Case called.) 

MR. MacBETli: Ready for the Government. 

rik, GOLUBERG: Ready for the motion, your lionor. 

TliL COURT: All right. Let's go right through 
item by item. 

MR. MacBLTH: Your ionor, I, of course, received 
the copy of the motion papers about two hours ago so that 
I haven't had a chance to offer any written response but 
I can simpiy go through them. 

As to I item Al, the Government would take the 
position that that is in the indictment and so much as is 
not in the indictment asks for the Governnent's evidence 
Or the Government's legal tnsory and the Government opposes 
at. 

wuE COURT: You can give him the time during 
wach wé was alleged to be a member of the conspiracy. 

Mk. MacueTi: That is set out in the indictment, 
it's e:.sentially August and September of 1974, 

Vii COURT: August 1, 1974 to when? 

MR. MacbETH: ‘To September 30, 1974. 

Vii COURT: All right. s 


Wuere and in what manner I will deny. 


‘ik. MacbETii: - Item II, names and addresses and * 


occupa-ion of co-conspirators. The Only co-conspirator is 
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JGj¥ 
Billy Vernon, the only o*ner defendant in the case. 

vik COURT: All right. Right now confined in 
Manhattan Detention Center. 

MR. MacBETH: That is correct. 

THE COURT: What was his known address at the 
time other than that? 

MR, MacBETH? The address he gave at the time 
nis arrest was 148 Brook Avenue, bronx, iiew York. 

Tuk COURT: And what was his occupation? 

MR. dacKBETH: The occupation which he gave at 
that time was that he was employed by French Superette, 
68 West lloth Street. 


“hbk COURT: All right. Whether or not they were 


known to the grand jury at the time of the filing of indict-| 


| 


ment, I do not require you to furnish that information. 

MR. MacBETIi: Thank you. 

THE COURT: Item III. The only co-caqnspirator 
is Billy Vernon. 

MR. MacBETH: Describe the method and means by 
which overt acts l to 7 were performed, and that asks for 
Government evidence aid theory of the case and the Govern- 
ment would oppose granting that information, 

THE COURT: I will uphold the Government's posi- 


tion with respect to Item IV. If you have any argument 
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about “his, Mr. Goldberg, you are welcomed to stand up and 
erque ~hnem,. 

GOLDBERG: With respect to that particular 

from a reading of the indictment and tne overt acts 
that seem to be imputed to Mr. liayden, there seems to be 
no criminality spelled out. 
THE COURT: There doesn‘t have to be criminality 
an innocent charge to the jury. 
iz can be something tnat by itself is perfectly innocent, 
iegal and so forth. ‘here is no requirement tl.at an overt 
act be accompanied by any criminality. 

MacbETli: As to Item V, composition, quali- 
tative and quantitative amounts of the controlled sub- 
stances referred to in the overt acts, I have provided 
Mr. Goldberg this afternoon with a copy of the lab report 
on the substances and that is stated in the lab report. 

Do you have any objection to furnish- 
form of the substances of the containers in which 
2re located? 
MR. MacBLTH: The containers in which they were 
teu is also described in the lab report and the ‘form-- 
it dep2zns what he means by the form and the substance. 
THE COURT: Granular? 


MR. MacbBLTH: Yes. 
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Item VI, describe all overt acts not specifically 
enumerated and set forth in the first count, that again 
asks for the Government's facts and for its theory of the 

the Government opposes that. 

THE COURT: Do you expect to prove any other 

acts other than the ones set forth in the indictment? 
MR. MacBETH: Yes, in the sense that on those 
the defendants did other things. There are further 
conversations, further actions it can take. To set forth 
every act they did in that period in furtherance of the 
conspiracy would be to set forth everything that we know 
about what happenea on those days. 

THE COURT: I will sustain the Government's posi- 
tion with respect to Item VI. 

MR. MacBLTIl: Item VII, as to the defendant, 
Payden, describe, in terms sufficient to identify the 
facts for the purpose of defense, the acts or statements 
deemed by the Government to be indicative of an instanc 
intent to distribute a controlled substance. That asks 
for the Government's legal theory of the case. It may also 

3500 material and in either cass the Government 
opposes the motion at this time. 

Insofar as its 3500 material that will be turned 


over prior to the testimony of the witness on the stand. 
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, 2 THLE COURT: All right. I confi m your analysis 
) of Item VIi. I don't require you to furnish it. 
4 MR. MacBETI: Item VII, state in what manner each 
9 overt act furthered the ovject of the conspiracy. That 
) 
clearly asks for the Government's legal theory. 
WHE COURT: All right, denied 
° MR. MacBETH: bl, state whether defendant Payden 
, is all-qed to have distributed the controlled substances 
as a principal . yhether he is alleged to have aided, 
li abe* .@i, counseled, commanded, induced, procured or will- 
le t. ‘aused the distribution of the substances. ‘nat asKs 
ld for th: Government's legal theory and the Government opposes 
' that. 
15 MME COURT: I think you have to know what he 18 
: 16 being charged on the offense for aiding and avetting. 
. 7 MR. WacuLVH: It took place as part of the con- 
18 Splracy. 
19 vii COURT: Count 2 does not allege, Section 2, 
20 does 1t? Nor does Count J. 
21 MR. MacbLeTi: No, it does not. 
22 Vii COURT: You are not charging him with .being | 
ad an aiver and abettor. 
24 MR. MackETIi: He would be charged as a principal 
25 and as a part of the conspiracy. 
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THE COURT: It's not a conspiracy, these are 
substantive counts, 2 and 3. 


MR. MacBET!:: He is charged 4s a principal. 


All right. 


MR, WaeBLTH: State whether defendant Payden is 


alleged to have possessed the controlled substances with 
intent to distribute it, as a principal, and whether he 
is alleged to have aided, abetted, counseled, commanded, 
induced, procured or willfully causec possession of the 
substances with intent to distribute it. He is again 
charged as a principal. 


THE COURT: All right. 


| 
MR. MacBETH: 3, state the exact times and places 

| 

| 


when the alleged offense occurred, the names and addresses 


of the persons to whom the controlled substances are alleged 
| 
to have been distributed, the nawes and addresses of any | 


cc-conspirators or other persons assisting in or present 


| 
during tne commission of the alleged offenses and the names 
| 
and addresses of the persons from whom it is alleged the 
defendant obtained the controlled substances if known by 


the Government. 


Vernon is the only other known co-conspirator. 


THE COURT: Can you give me the approximate 
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2 “MR. MacBLTH: Those are essentially the times 


of the overt acts. They are the evenings of the two dates 


{ given, August oth and August 27th. 


5 VUE COURT: All right. What about the place? 


MR. MacBETH: The places are all in Manhattan. 


THE COURT: ‘They aren't too involved. 

ss ik. MackeTi: There is evidence of Vernon being 
J in various places. Payden, the evidence will show, was 
10 at the address given in the overt acts and also certain 


iovemenct in an automobile. 


12 uk COURT: Is that satisfa@gory, Mr. Goldberg? 

13 MR. GOLOVLERG: Yes, your lionor. 

\4 “HE COURT: Very well. 

15 Mik, MacBETH: 4, describe the method or means 

16 by which the alleged offenses were committed by each per- 

17 son committing or assisting in the commission of ths of- 

18 fenses, including without limitation how zach person dis- 

19 ributcd or possessed the controlled Substancer, 

20 what asks for the Government's leg. tt aory. 

21 VHE COURT: Yes, it does. | 
22 lik. MaciLTH: 5, state the strength of the’ con- 

23 ‘roliea substances and describe the form of the substan::es | 
wu ana the container in which it was located. | | 


COURT: 


HE 


That has been furnished. 
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MR. GOLDBERG: That has been furnished. 

MR. MacBeETH: 6, as to the defendant, describe, 
in terms sufficient to identify the facts for the purpose 
of defense, the acts deemed by the Government to be indica- 

to distribute controlled substances, 
Yuat the Government's légal theory. 
COURT: Denied. 
MacBETIiz: C, with respect to all counts: 


State the manner, time, place and date of 


the defendant. think the Government opposes 


| 
' 


that on the grounds it's improper in a bill of particulars. 
ys goes the defense of the trial. 
MR. GOLDBERG: I made that application on the 
grounds that I was in iir. HNacbeth's office and I asked to 
tne arrest report and ite said he didn't have 
that time. ‘hat is why I included it in here. 

MR. MacBLTii: If what lir. Goldberg means by the 
arrest report is the rears by the agent of what happened 
the time Mr. Payden was arrested I don't have that. 

Vliik COURT: You Know when he was arrested? 

HR. MacBe'tli: Y3s, October 2lst, as Mr. Payden 
knowS too. I don't have any report from the agency at 
this time. 


‘HE COURT: ile was arrested October 2lst where? 
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lik, HacBiETH: At his home on Beach Avenue in the 


bronx. 
TUL COURT: Thaat is sufficient, isn't it? 
bik. GOLDULRG: For that:particular, yes, your 
iionor. 


MR. MacBETH: State the time, place and procedure 


by which the defendant was identified at the time of his 


Again the Government contends that is improper 
for a o.1ill of particulars. 

THE COURT: I agree with you. It doesn't have 
enything to do with the bill of particulars. 

bo you have any objection to furnishing the infor- 
mation? 

MR. MacBETH: I haven't had a chance to call the 
agent and ask now they identified him. I didn't know there 
was any quéstion but that this was the defendant. 

THE COURT: I think what he is searching here for 
is if there is any basis upon which to make a suppression 


motion as far as identification is concerned. 


MR. MacBETH: I want to check with the agent, I 
don't believe any photographs were used or there was any 
| 
lineu;) or showup. But I will check *o be sure. ‘ 
TliL COURT: All right. I don't think that is | 
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necessary for you to furnish as far as a bill of particu- 

lars is concerned, but as far as furnishing that informa- 

tion I don't see you should have any objection to doing 
ake care of that item, 

MR. MacBLTH: 2, state the :2asons, if any, for 
it to take 14 months for the Governmeut to arrest Donald 
Payden. 

I have had a report dated October 3lst from the 
DA agent furnished to me and among other things it states 
that attempts were made to locate and apprehend the def@n- 
dant Payden on the following dates by police officer Harga- 
ton: June 3, 1975. June 5, 1975. August 12, 1975. 


August 15, 1975. August 26, 1975. August 28, 1975. 


| 
September 8, 1975. September 10, 1975. September 25, 1975, 


So there were very considerable efforts made to 


locate Mr. Payden well befc.-e his arrest on October 21st. 


The indictment indicates, of course, came down at the end 
of April so that it's not a case which the Government has 
not made any attempt to locate Mr. Payden. 

MR. GOLDBERG: May I just state that I have spo- 
Ken to my partner, lNoward Finger, who had known Mr. Payden, 
1 believe, for a year's time or somewhere thereabouts and 
he had indicated--Mr. Payden indicated to Mr. Finger in 


the spring of last year, spring of 1975, this year, that 
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mebou.y in his apartment house had indicated to Mr. Pay- 

- somebody was looking for him and he told that to 
my partner who called up the special drug prosecutor here 
in New York, thse State prosecutor, and the Federal autihori- 

whether, in fact, that was true and he 
esponse, no communication from them as to 

Or not any warrant or any type of service was 

ed to be effectuated against Ilir. Payden. That is 

= particular was asked and I wanted to know what 
fforts, not so much as to say the efforts weren't made, 

i velieve they have substantially taken time between 
act and the arrest. 
THE COURT: All right. You may give the informa- 
5 to when they arrested him, 
MR. MacueTii: This really has nothing to do with 
f particulars. 
THE COURT: - doesn't but we might as well clear 


can here. 


MachbiTHi: 4, set forth the amounts and denomi- 


moneys allegedly used as payment, if any. 


hat asks for the Government's evidence and the 
Government Opposes that application. 
“HE COURT: Yas. 


‘A 


MR. MacbuTii: 5, state the exact time, place and 


i3 
date of the arrest of all co-defendants. That has nothing 


to do with the bill of particulars. 


| 
| 
| 
} 
} 


COURT: The only co-defendant we are concerned 
| 


with is Billy Vernon and I don't think you had shown any 
objection to furnishing that. lie has been in jail for al- 
most three months. 

MR. MacbLUTU: He has been held longer than that, 
your lionor. lie was held on another case. iie was arrested 
on November :° 1974. 

COURT: Not pursuant to this indictment. 
HR. MacBETH: No, pursuant to a charge of assault 
a Federal officer, completely unrelated to this case. 
COURT: Yes. 
MacBETH: I could-- 


COURT: All the other defendants are fugi- 


MR. MacBETH: ‘That is correct. If your Honor 
wishes I can provide further details on Mr. Vernon by con- 
sulting the FUI reports in the other case. 

Vik COURT: I don't think it's necessary for a 
particulars. 
MR. MacBETH: 6, state whether or not any co~ 
dcfendants nave made any self-inculpatory statements or 


solf-exculpatory statements or statements that would 
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te the defendant, Payden. 
Insofar as that asks fox brady material, the 
Governiient will supply brady material. 
COURT: DO you have any Brady material? 


MacKJLETH: We have nothing that is exculpatory 


Under my interpretation 
iy you are supposed to have supplied that forthwith 
defendant. You have no Brady material. All right. 

fk. GOLDMERG: May I just say this: I was privy 
or second time this 


for trial, where Mr. Myers, I believe co-counsel|, 


certain statements were made by Mr. Vernon 


was indicated that at one time Mr. Vernon was 
nerate and then he changed his mind when cer- 
transpired which dimmed the hope on his part 
Rrate. 
Wevertheless, I feel certain, I think that it 
should be done, tiuat those statements should be looked at 
toward a view of their eftect in what was said if there 


were questions and answers pertaining to Mr. Payden. 


Tiik COURT: Only if they are exculpatory. 


> 


WR. GOLDULKG: That is what I am saying, your 
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lionor. If he was *sked a question, for example, did you 
and Mr. Payden on August 27th or August 6th conspire to 
violate the narcotics laws of the United States of America, 
and he said no, I h is exculpatory. 


THE COURT: What do you have to say, Mr. Mac- 


MR. MacBETH: First of all, your Honor, there 
are no records of these interviews. Interviews were had 
between lir. Payden and agents of the DEA and the State and 


City police but there are no records. 


On Mr. Myers' application I made a diligent search 


for such records and there simply are none. ‘That is the 
short and simple answer to that. There are records of dis- 
cussions with Mr. Payden about the possibility of coopera- 
tion but they go only this far: lie is informed of his 
rights. iie is told no promises, no threats and so on, 

There are no records of any statements made. 
‘hose have been furnished to Mr. Iiyers. I don't think any 
of them are exculpatory as to Payden. ir. Goldberg can 
Obtain tiem from Mr. eiyers if Mr. Myers will allow him to 
see them. 

TIE COURT: All right. Very well. 

HR. MacBLTU: 7, state whether or not such state- 


ments that would exculpate Donald Payden were introduced 
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tne grandad jury. 
The Government has no information that would ex- 
Donald Payden. 
suk COURT: All right. 
lik, HacweTli: 8, set forth as accurately as pos- 
he lanquage us any co-defendant that allegedly 
incriminates VDonald Payden, 
What asks for the Government's case. 
Mik COURT: All right. You are not required to 
furnisi that. We have an awful lot of items in here. 
read them all. 
UO you liave an extra copy of your papers? 
lik. GOLDBERG: I only have one left. I furnished 
your lionor with an original and a copy. I don't know what 
happen:d to MM h's original-- 
I have the original. 
fit. GOLDBLRG: I sent the U.S. Attorney a copy. 
“Hi COURT: ile referred to them by item and tell 


what your position is with respect to them. 


MR. MacbkLTH: I am only reading them because there 


are so many. 
COURT: This is subdivision II Item A, 
MR. MacbnTli: This asks for any statements or 


confessions made by the defendant. 


SOMOEDED PEL CUES C HTT COMP D PEPOREPRS, US. COUP THEO ieE 


ol 


GOLDBERG: I will concede that the Government 
supplied me with a four-page statement. 
THE COURT: All right. 
MR. GOLDBERG: If that is all tnere 15~-~ 
THE COURT: You have furnished to the defendant 


what you have with respect to that iten correct, Mr. 


MacBETH: I have furnished the statement. 
COURT: 2B. 
MacBETU: That goes to evidence presented be- | 
fore the qrand jury by she defendant. Tne defendant did 
before the grand jury, as Mr. Goldberg knows. 
next one asks for physical or mental examina- 
“ions and scientific tests including psychiatric reports 
on Federal, Stat? and City police officers or special agents, 
Insofar as any of that would be 3500 material 
“he Government would produce that prior to the witness 
going on the stand. Otherwise, I know of no basis under 
Rule 16 to ask for such material and the Government opposes 
supplying any such materliai. 
MR,.. GOLDBERG: I am not asking to see these rec~ 


ords at the present time, in other words, et this stage of 
, 


tiie proceedings. 


However, I am asking if it can be further noted 
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18 
from arother demand I made that the psychiatric profiles 
or records of these police officers along with any personal 

examined by your ilonor at the time that these 
police officers, agents, } the witness stand 
there are son lem Ss that would 
r credibility, their e' ility to testify such 
r psvchiatric makeup, whether or aot they received 
psychologically, I think these would affect their 
be a witness, their ability to observe, and 
mak? judgments and for that reason I 
I ask ycur ilonor to look at them, 
I think the time to see it is when 
witness and if there are any such 


Goldberg is satisfied that you turn them over 


Let me also inquire whether any 


nothing exists there is nothing 
turn over. 


ii@ 18 making a blanket request. Do you have any 


MR. GOLDBERG: No, your ilonor, except I do know 
tuat as far as the officers and personnel history would 


*X1St, and 1t 1S a practice, your iionor, that the defenses 
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attorney is not given these records but that the judge in 
camera looks them over tc determine whether there 1s any~- 
thing o lue so far as their ability or their credibility 
to ve 

TUE COURT: Doesn't that come under Brady? 
MR. MacBETH: f it is Brady material, 
if it is exculpatory that is a decision that has to be 
made by the Government. 
Anything favorable to the defendant 
presentation of the case has to bs turned over, any~ 
hing that is favorable to the defense. 
MR. MacbBLETH: What the defendant here is asking 
or is entire personnel records of each one of these police 
ficers. 


am not going to require you to go 


GOLDBLRG: All I am asking, if you: Honor 
subpoena I will serve that subpoena and the records 


} ‘ 


il be brouqht to you. ‘They will never, under any circum-| 
-ances, give me those records nor will tuey deliver them 


to the Court. ‘hey will deliver them to you personally, 


your jlionor. ‘hat is the practice. They won't give them 


‘o Mr. Macbeth as well. ‘‘hat is why as far as the brady 


on the records he won't have tne epportunity to 
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~-O determine whether or not there is anything 
night aid in Mr. Payden's defense or aid or 
the cnarges. 
I don't believe there is any sub- 
poena ower generally under the Brad: 


case and Brady material 


Obviously is material that the Government has and has in 


saying you don't have it. That 


is no obligation oj}, your part 


is asking mé to issue a subpoena for the rec- 
any police officers or special ayents who do testify 
employer submit those records to me, that I 
and see if there is anything that might be of 
him in connection with his cross examination. 
MR. GOLDBERG: Correct. 
That doesn't belong in nere as 
*longs aS a s@éparate item that should 


All right. 


The next item, D, goes to allowing 


fendant to inspect a copy of the piliotograph books 
DY j i 


22S, et cetera, related to each of the following 


5, first, the conspiracy alleged in paragraph 1 of ’ 


<a2@ indictment 
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The only tangible objects are the cocaine, the 


narcotic substance. I am perfectly willing to have Mr. 
Goldberg come and look. 

MR. GOLDBERG: May I say this: J spoke to my 
chemist this morning. iie is in the laboratory of chromo- 
tography. I am not that familiar with the method that he 
uses in analyzing these but he has indicated to me one 
thing that might cause a problem in the case. 

It seems to me on prior occasions he has gone 
to the Federal authorities and sougiit and examined drugs 
or contraband and he says that the Federal autiorities 
would not allow him to use their eq ipment including one 
particular piece of equipment that he needs and that is 
a spectroscopic graph. 

t seems the Feeeral authorities are in posses~ 
sion of such a machine but they will not let him use it 
and, aS a result, the test ne would want to make could not 
be made certainly in their office let alone their labora- 
tory because of their refusal and the test can only be 
made in his laboratory which is in Queens. 

Maybe the policy is changea. I askec him when 
was the last time he had to analyze Federal contraband 
and he indicated to me it was quite sometime ago. 


MR. MacBeTH: I don't know the answer to that. 
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22 
first I have heard of this problem. Obviously 
yernnent will strenuously pose the evidence leaving 
‘A lab or the custody of the United States Attorney's 
2 are2 willing to 
THE COURT: Wiil him use your spectro- 
or 
simply don't know what the rea- 
tia DEA nas 
THE COURT: Find out and let Hr. Goldberg know. 
MR. GOLDBERG: lie asked me to gat back to him 
tomorrow morning or this afternoon. 


TUL COURT: All right. Is that the only thing 


HR. WacBETH: Yes, it is. 
THE COURT: And all of its subdivisions? 
MR. MaculTli: Yes, that is the only tangible part.| 
iit. GOLDBERG: That is the only tangible piece of 
evidence. 
COURT: Item &, statements or confessions 


made vy anyone. that is 3500 material which will be turned 


is 3500 material and the Government will comply 


with its obligations under the Jencks Act. 
F. That is grand jury and I will deny that. 


G. That is asking for your avidence. I deny G. 
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23 
il. Same thing, same ruling. There is no elec~ 
tronics. 
GOLDBERG: Assuming there are no warrants of 


| 


elieve I would be entitled to examine warrants, 


HMacBETli: Only the arrest warrants. 

TUL COURT: All right. 

I. You represent there was no electreniics sur- 

of any kind. 

MR. MacBETH: That is correct. 

COURT: Very well. J. 

MR. MacBLvu: ‘This is 3500 material. 

VHE COURT: 3500 material which will be turned 
over at time required by law. I say you are going to 
turn it over before the witness takes the stand. 

MR. MacBEeTil: Yes. 

COURT: Good. k, news and press releases. 
MacBETH: I know of no news or press releases 
GOLDBERG: I don't remember any either. 


COURT: K, there are none that. you are aware 


The witness list and “he rap sheet. 
MacBETH: The Government is opposed to this 
application in granting a list of the Government's wit- 


nesses. 
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COURT: That is required now, isn't it? 

GOLDBERG: Yes, Sir. ‘hat is my understand- 
ing. 

COURT: That is required now. 

MacBUTii: The new rules become effective only 

December of this year. 

COURT: I thought it was tl lst of September. 

t of December. 
Tiik COURT: In the last case I had the U.S. 

Attorn:y furnished the defendant with a witness list. 

MR. MacbiTH: I would be happy to check but it 
my understanding that those have been adjourned until 
lst of December and further there is a memorandum on 

office policy two days ago that before any witness list 
be provided it should be cleared in a consultation with 
the chief of th2 criminal division. I would have to do 
I believe those rules are adjourned. 
THE COURT: Check that out. Any witness you do 
have and you will produce you will have available the 
rap sh2et. 

MR. MacBbiTH: Yes. 

THE COURT: All right. Prior similar acts. 

MR. MacBETH: The Government does not intend to- 


show prior similar acts. 
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VHE COURT: All right. 
MR. MacBETH: This again asks for the defendant's 
evidence. Insofar as it asks for informers, there is an 


informer's privilege which is set out in U.S. versus 


Sols, 482 F2d 105 and unless there is a compelling showing 


by defendant the Government opposes making any of this 
information available. 

MR. GOLDBERG: What I am getting at, your Honor, 
if this cooperating individual was present during a par- 
ticular transaction I don't believe that privilege would 
carry. 

MR. MacBETH: Your lionor, w2 will not disclose 
who the confidential informant is voluntarily. We will 
turn over his statement as 3590 material. 

COURT: All right. Item Oo. 

MacBETli: Just so the record is clear on 

do not intend to call the confidential in- 
formant at trial and we do not know where he is at the 
present time. 

MR. GOLDBERG: May I have his last known address 
so I may try to call him and contact him? 

MR. MacBETli: The Government opposes revealing 
the identity of the informant. 


TIE COURT: All right. ‘Yuu are supposed to give 
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right? 
MacbETH: I will do that, your lionor,. 
COURT: In camera. 
MacbiiTi Yes, sir. 
COURT: Item O. 
MacBuLeTil The only person who would fall under 
confidential informant. 
COURT: All right. Item P. 
ii. MacbLeTil: Let me return for a moment to Item 
4 the exception perhaps of some of the surveillance 
the Governnent would oppose providing complete lists 
cnose names. 
VHE COURT: I wouldn't require you to do that. 
wnat al 
MR. MacbeTH: I believe this is already covered. 
tHE COURT: This is covered in the previous mat- 
out the rap shes the witnesses called, isn't it, 
uberg? 
GOLUUERG: Yes, your Nonor, it's covered, 


THE COURT: Q. 


UR, HacuLTii: The only thing that could possibly 


--apart from the-- 


im rene } 7 
VHE COURT: You answer the question to some ex- 
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MR. MacBETH: As far as it goes to witnesses wiio 
will testify it will be provided as 3500 material or as 
Brady material. Beyond tnat, the Government opposes  & ae 

THWL COURT: All right. I regard it as Jencks 
rather than Brady. Item a. 

MR. GOLDBERG: Does that mean I am only going to 
gét that information when the witness testifies? 

THE COURT: He is goiny to hand it to you before 


the witness testifies. 


MacBETli: R seems to be another Brady request. | 


COURT: It seems to be. 
MacBETH: The Government will comply with 
Brady cbligations. 

THE COURT: You say you don't know of any Brady. 

MR. MacBETil: That is correct. 

THE COURT: S. 

MR. MacBETH: The Government opposes that. 

TUE COURT: He just wants to know which Federal 
agent interviewed Payden and dates and times of such inter~ 
views. He wants that and see whether or not they took any 
statements. 

MR. MacBETH: I was one such Government agent and 
that statement has been given to Mr. Goldberg. I know of ” 


no other statement. I will check again with the agents 
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the arrest. 
GOLDBERG: I am not so much interested in 
I will take Mr. MacBetii's word that he 
S giving me-- 


THE COURT: You want te know who interviewed 


MR. GOLDBERG: Yes. 
Mk. MacbETH: I will check with the agents who 
arrest. am not sure exactly who 
luterview, if anyone did. 


TUL Get that information to him promptly. 


That would be the 
COURT: S and T is the same. 


. 


Mk. GOLDBERG: I will be supplied that? 


TliL, COURT: Yes. U, Surveillance photographs or 


filnis. 
MK. MacbiTi: There are no surveillance photo- 
graphs or films. 
THE COURT: All right. V. 
MR, MackiTli: There were no photographic spreads 
this case. 
THE COURT: Ail right. W. That is akin to 


Jencks and Lrady. 


Ve CPAP Pe) ELE 8 COMET PPPOR TERE UE. COUP THONIGE 


63 


HMR. MacBETH: Yes. 

Tiik COURT: III, 16B. That asks for grand jury 
testimony-- 

HR. wacbkTii: The Government opposes that. 

“HE COURT: I wouldn't require you to turn over 
grand jury material other than as reguired under Jencas 
or Brady. 

MacbLTii: 4 is a Brady request again. 


COURT: All right. We have covered that al- 


MacBEYH: ‘The request again to inspect the 
qrand jury material. 

THE COURT: That is denied. Item 6. 

MR. MacBETH: The Government has failed within 
legally sufficient evidence to the grand jury as charges 

llege in the indictment and the Government contends there 

that exclusionary rule does not apply to any evidence be- 
fore the grand jury citing United States versus Collandra, 
414 U.S. 338, 1974. And there is no basis for this. 
Collandra says that an indictment valid on its face is 
not subject to challenge on the ground that the grand jury 
acted on the .asis of inadequate or incompetent evidence. 


The Government opposes it on the basis of that - 
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MR. bacBETH: to the unconscienable delay in 


Government contends tiere nas not veen an un- 


+} 
tne 


-nable delay. ‘The events took place in August 1974. 


Tne indictment was handed down in April 1975 and 


unconscienavle and there has 


c 


delay 1S not 


howing of prejudice by the defendant during that 


As to the period between the indictment and the 


the dates to attempt to find Hr. VPayden that 1 pro- 


hearing is ample evidence that the Govern- 


to find Nr. Payden and delay during that 


was not the fault of the Government. 


GOLPUERG: I don't know what they did to Mr. 


bbive 


But that could be dialing a phone number, his last 


numyver. 


I don't see there is any reali prob- 


COUR: 
lic. Goldberq. 


. GOLDBERG: Sometimes so much time passes that 


Cannot find tiiat prejudice that migiit exist if in ct 


been found earlier. 


The offense 


| 


Til COURT: I don't see i*¢ in here. 


was committed in August of 1974, the indictment filed 


Yhat is not an inordinately long period 


April 28, 1975. 


Vik. GOLDBERG: Six months from hence to when he 
Was arrested. 
a statement of readiness 
here within a six month period of time. 

MR. MacBETH: And consistent efforts to find the 

defendant. 

Til COURT: You have four defendants here and two 
are fugitives. One is a jail case. At least ona 
or representation of the U.S. Attorney here before 
have made inquiries as to the location of the defen- 

absent anything further than what I have before 
qoing to have to deny your application. 

Vil. 


MR. MacBETH: That is a request to suppress all 


tements obtained from the defendant on ‘he grounds that 


1sy were taken-- 

THUR COURT: You are not offering any statements 

defendant, are you? 

MR. MacBETiH: There is a possibility that only 
the single line in the statement given to me would bé 
offered but-- 

THE COURT: How can you do thit? Then you can't 


try this case. 
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There was another witness in the 
Tnere is no affidavit here of any show- 
ndant whatsoever that there has been any 
ftn or Sixth Amendment rights. 
is entitled to a hearing tien. 
can set forward some basis 
would be a violation of those 
and there is © showing of a violation of anything 
It's simply a bold conclusory statement. 
GOLDLUERG: He says ie doesn't remember being 
S rights and he didn't want to make a state- 
juestioned afterwards. 


You are entitled to a hearing on 


MR. MacwETH There are certain cases which state 
defendant nas to set forth in an affidavit what 
mbeérs to hive happened. I think tiie Government 
entitled to that before any hearing. it's impossible 
Government to address the question if we don't 
iat it is the defendant claims happened. 
MR. GOLDBERG: I just stated it from my conver- 
the defendant. 
MachiTli: We have to have it from the defen> 


statemant from the attorney. 
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THE COURT: Mr. Goldberg will get me an affidavit. 
MR. GOLDBERG: I wili get you an affidavit if 

wha* you require, Mr. MacBeth. 

WUE COURT: All right. You can take care of 


You are going to use the state~ 


MR. MacBETH: Frankly, I think it depends on 
or not the defendant takes “he stand. 
TIE COURT: There is some question? 
GOLDBERG: There is a question of whether 
taka the stand. 

There is some question if he takes 
stand as to whether or not any statement or response 
unlawfully obtained or can be used, I think he can. 

over the lot. I had many of them on that and I 


wouldn't definitively say yes or no on that. 


On the retrial he didn't take the stand. I don't 


MR. GOLDBERG: I will submit an affidavit. 


COURT: Submit an affidavit and we can rule 


Do you have any indication of a prior record 
the defencant? 


MR. MacBETH: I have turned over the rap sheet. 
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What is the defendant's prior record? 


Lxpired driver's license and some 


WR. MachETHs 


arrests. 
: COURT: Any convictions? 
MR. GOLDBERG: Except for the traffic violation 


his only question. I don't think anything there 


reclude his testifying. 


That is what I was thinking, trying 


HR. MacuiTil: Ll agree wath that. 


villi. COURT; You wetter have it then. Get your 


‘it and see if that is sufficient to warrant the 


On it which we can hold before that. 


Mik. GOLUBERG: 


- 


will try to get it in time. 

Vili COURT: I will take it at the last minute. 

Thank you. 

MR. GOLDNERG: ‘the problem is if I don't have the 

f police officers I can't ver: wall Crew up a sub- 
LHh COURT: i know. illow soon are you going to 

police officer's name to him? 


They may take the 


ik. MecBETU: I can provide those quickly but 
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the Government opposes it on the grounds that we do not 
have to provide them with a witness list. 

THE COURT: Get him on the stand and do you want 
me then to issu2 a subpoena and wait for it to come back 
here and hold off the trial while we do that? 

MR. GOLDBERG: I would have no objection even 
if Mr. MacBeth did not want to give me the names for him 
to subpoena all the records and I won't even know until 
they come on. 

THE COURT: That is one way ont. 

MR. MacLETii: Does your Nonor want all this 
material subpoenaed? 

TIE COURT: Otherwise look what happens. We get 
to the trial and you haven't furnished the name. I don't 
want them here unless you are going to put the witness on 
the stand. If a witness is going to go on the stand we 
ought to have it nere. 

MR. MacBETH: All right. 

MR. GOLDUERG: Is it my understanding Mr. Mac- 


Beth will do that? 


HE COURT: Is that correct, Mr. MacBeth? - 


MR. MacBETH: That is correct if your lionor 


orders it. 


THE COURT: I don't have to order it under the 
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circums‘.ances,. 
IX, there is none, 
xX, adjournment of trial. 
GOLDLERG: I didn't hear that. 

Vil COURT: For the adjournment of the trial. 

I uon't like to be arbitrary. I guess none of 
uS want; to be arbitrary but whether we are arbitrary is 
&@ matter which is objective rather than subjective. 

MR. GOLDBERG: I was thinking of Mr. MacBeth's 
Statements and he indicated how simple the case will take 
to try. I don't seo what great harm :* would be if he 
nad to ury it over again. 

fTHik CORT: ‘There is not that question. It is 


couple of days to a sitting judge is a lot 


MR. GOLDBERG: A couple of days to a State judge 
1S no time. 

Till COURT: To me it's a lot of time. I have a 
very le ivy calendar and I don't see why we should have the 
duplication. Another practical aspect of that is the 


Government tries its case and it puts them in a difficult 


position on the second time around. If they have a good 


case it shouldn't make any difference. ‘That is not any 


consideration of mine real): in this case. But the con- 
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sideration is it's not a multiple defendant case. 

MR. GOLDBERG: On a daily basis the case as far 
as working days since Mr. Payden's arrest it doesi.'t even 
come out to 12, 14 working days. I have no objection. 
am one of the ~roponents of speedy trials. Wot when i 
have men sitting in jail to represent them. They have 
been in a year and a half. I always defer to Federal 
trials any time they come up but i think in this case I 
am being put on the spot here. 


I iiave been prepared for a very complex trial 


before Judge Werker and the Government asked for an adjourn- 


ment after he already made the motion for dismissal of the 
cas¢ that has gone up to the Court of Appeals and they 
inoved for another adjournment and they granted an adjourn- 
ment. 

Vic COURT: That case has folded so it's no prob- 

I could defer you to November 14th, if that would 

give you any assistance, 

ik. GOLDBERG: would appreciate that, your 
lionor. 

THE COURT: That is a Friday. 

(ik. MacBLETH: Would it be possible to do it on 
Wednesday? If the trial goes two days it would produce 


a confl.ct for ma. Obviously the Government will try the 
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your iionor orders. 
GOLDBERG: The only reason I ask for that 
jovembeér 12th is a very difficult day for me, 
of matters piiocd up. 


COURT: What avout the 13th, November 13th? 


GOLDUERC: If you can set the date that will 


COURT: All right. 


GOLDULRG: I still oppose the Wovember adjourn~ 


your lioner. 
All right. I frankly tiink if I 
for Wovember l0th it would have b2en a suf- 
under the situation as I know it here for you 
yourself. In view of your request here and 
else you can fit it in with my scnedule and 
on for 10:00 on the 13th of November. 
Would you cail Mr. Myers as soon as you get 
t. your office and tell him that it's on for 10:00 


ry} 


i Thursday, November 13th, 
MR. MacBLTiiz: I will do that, your Honor. 


TUE COURT: I want you to get everything to Mr, 


Goldberg forthwith that you are required to get. 


NachiiTli: Can I turn to two matters in this. 


4 


COURT: Yes. 
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MR. MacBETH: First are IB1, the question of 

or not lir. Payden is a principal or an aider and 
s not necessary that the indictment charge 
Section 2. 

THE COURT: I am aware « that. Are you charging 
nim as a principal or aider and abettor? 

MR. MacBETH: In order not to be misleading the 
problem is tha* Payden and Vernon and working together in 
this situation. They may be co-principals, one may be 
aiding and abetting the other and it isn't possible for 
tho Government to say with precision exactly what their 
relations were with one another. 

So that I think it's proper to say that it's 
charged in the alternative either as a principal or aider 
and ab2ettor and it depends on what the facts will show. 

VHE COURT: Very well. 

MR. MacBETH: The last point is the question of 
subpoenaing the records, the personnel files of ..e police. 
IL would like an opportunity, if I could, to speak to my 
superiors in the office and respond on that. The problem 


is essentially the Brady case go*s to material within the 


dant is using the subpoena power of the Court to produce 


, 


| 

| 

| 

custody of the Governmernc and what is happening, the meened 


nat kind of material. 
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THE COURT: What he is saying that he wants me 
to do, and whether I do it or not I don't know and he won't 
until you put an officer on the stand, is which rec- 
Subpoena because you haven't furnished him with 
of the officers vou are going to call. 

I understand it, he is saying he would come 
don't want to cross examine this officer 
personnel record, will you issue a sub- 

for me and it will take a little time to do that. 


MK. GOLDLGLRG: That is what happens inevitably. 


COURT: li@ is saying to forestall the delay 


that would be encountered in that is to have the records 
here and he will have them. 


MR. GOLDBERG: I am asking that your Honor look 


COURT: lie is only asking that I look at them 
to ser there is any information in tiere which he could 
propériy cross exaiiine the witness on with respect to chat. 
That is all he is asking. 

MR. MackleTii: Could I ask the order be in the 
alternative that I either provide tomorrow morning to Mr. 
Goldberg a list of all the agents-- 

Til; COURT: The ones you expece to call. 


MR. GOLDULRG: The ones that he doesn't expect 
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call and those that I will maybe call I couldn't impeach 
anyway, he will be my witness. 

TIE COURT: You are satisfied with the alcerna- 
tive proposition, aren't you, Mr. Goldberg, either the 
names or the records? 

MR. GOLDBERG: Yes. Your lionor, if he gives me 

names I would need their assignments so I can subpoena 
the right 


MacEETH: I will give those which the Govern- 


"ik COURT: All right. 


(Conclusion of motion.) 
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MR. GOLDBERG: Your Honor, Jack Goldberg for 
the defendant Donald Payden. 

I understand Mr. Macbeth at this time wants 
to reargue 4 portion of your Honor's ruling in connection 
with the original motion I had made which I believe you 
heard last week. 

I wish to state the first opportunity I had to 
look at his moving papers was ‘this morning and that 
yesterday I found myself in Westchester County, in the 
County Court and _ne papers were sent to my office or 
delivered, but I didn't get to my office and I didn't get 
an opportunity to look at them only until this morning. 

MR. BACBETH: I served the papers in your 
Honor's chambers last Thursday. I called Mr. Goldberg's 
office and asked him to call me three our four times on 
Thursday ana on Friday so that we could arrange 4 time to 
come before your Honor and settle this row before the 
trial began. 

I received 4 call from Mr. Goldberg late on 
Friday. lie told me at that time he would be in the 
Court House on other matters Monday morning and would try 


to find time to come before your Honor then and I was 


going to mail the papers to him and he suggested I not do | 
, 


that, he will be in the Court House Monday and he would 
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pick tnem up. 

I held them for Monday and when he had not 
arrived at my office, I mailed them either Monday evening 
or Tuesday morning, but we were in a situation where the 
papers were prepared and I was making every effort I could 
not only to bring this matter on before your Honor as 
quickly as possible, but also to put the papers in Mr. 
Goldberg's hands. The only reason I did not send them 
immediately on Thursday is that I hoped we would be able to 
have a hearing very quickly on the matter. 

The papers amount to approximately six or seven 
pages. It is a straightforward point, and I hoped Mr. 
Goldberg would have a chance to read them prior to the 
argument on Thursday or Friday, but had he asked me to send 
them or agreed to my suggestion to send them on Friday 
he woula have had them Monday morning. 

THE COURT: What is the difficulty? 


MR. MACBETH: The ~iestion is, your Honor 


instructed us ten days ago either to give a witness list to 


Mr. Goldberg or to subpoena the personnel files and the 
medical files of the witnesses at trial, the New York City 
policemen and produce the same material from the Drug 
Enforcement Administration and I told your Honor at that 


time I wanted to check on the position which our office 
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took on that request and our position is that we are not 
under an obligation to provide the witness list and that 
the subpoena :: improper under Rule 17 of the Federal Rules 
of Civil Procedure, particularly under the Nixon case. 
The material asked for is not evidentiary and it is most 
clearly a fishing expedition. 

He asked for everything and in response to & 
request from your lioncr's clerk, I did in fact serve a 
subpoena yesterday on the Poiice Department asking for the 
personnel records and the medical records of those 
witnesses. They would not voluntarily release that 
material to me. In fact, I have never seen it. There 
is an attorney from the Police Department here this morning 
in response to that subpoena and there is also an attorney 
from the Drug Enforcement Administration in Washington 
who also takes the same position that the United States 
Attorney does in this District that that material should 
not be released to the defendant pursuant to a subpoena 
under Rule 17. 

THE COURT: I think you are refreshing my 
recollection as to what the law is. It is accurate. 
The Nixon case and the Ayosi case does not require the 


production of these documents without a further showing 


than what has been shown here and I will amend my decision * 
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in that respect, not to require the production of those 
records. 

GOLDBERG: I except to that ruling. 

COURT: Very well. 

GOLDBERG: I also except to not being given 
the opportunity of researching this point myself. It 
wouldn't take ve 

MR. } STH: I informed Mr. Goldberg -- 
I don't need any further argument. 
Wnat else do we have? 
MR. MACBETH: I think there are two other 
matters which should be taken up prior to selecting the 
issue that Mr. Meyers raised with 
your Honor in chambers at the time we were discussing the 
possibility of Mr. Vernon going to Detroit and that is 
that he felt one more count of the indictment which named 
Vernon should be tried at this trial, and the Government 


+ 


willing to do that, but I think that should be a matter 


record since the Government took the position it would 


ask to have that count severed when we were hef_uce your 
ilonor in late October, and that would be Count 6 of the 


indictment. 


The Government is prepared to try Count 6 as 


well as Counts l, 2 and 3. 


SOMEEEIERN DISTRICT COMME RIEPOM PEERS, US, Commi rmiee 


81 


COURT: And you move to sever all the other 


MACBETH: Yes. 
COURT: Motion granted. 
MACBETIU: One final matter ~~ 
COURT: How many of the overt acts are 
involved? 
MACBETII: Overt Acts 1 through 7 and 
Overt Act 13 and 14. 

THE COURT: I assume you will have a clean 
indictment for me? 

MR. MACBETH: I will have a redacted indictment 
for your lionor. 

One further matter is, in interviewing a 
witness yesterday, it became apparent that he could 
testify to one further attempted sale of narcotics on 
October 23, 1974 that involves these two defendants. 


The fact that there was evidence a’ to that sale was not 


in the reports we received. The Government would move 


to present that testimony as well. The reason I bring 


that up, ten days ago before your Honor we said the 


conspiracy ran to August, September, 1974 and this would 
be an event which took place in and around October. 


MR. GOLDBERG: Your Honor, did I understand 
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Mr. Macbeth to indicate that he now wants to bring in a 
sale that transpired -- 

MR. MACBETH: An attempted sale. 

GOLDBERG: With regard to my client? 
MACBETH: It involves yout client. 

MR. GOLDBERG: I oppose it. I oppose it 
moreover on the grounds that I was conditioned to this 
conspiracy being terminated in September, as Mr. Macbeth 
stated liast week. ‘ow we are getting to acts which have 
taken me by surprise, which appear in no place on this 
indictmeiit. Now he is going to bring this into the case 
and I oppose that, your Honor, especially at this late 
date. 


MR. MEYERS: Do I understand that this sale 


vas to have taken place and involved only Mr. Payden? 


MACBETH: It involves Mr. Vernon too. 
MEYERS: Then I oppose it. 

THE COURT: They say they are being surprised 
fact you are presenting another act that occurs -a 
the period which you had indicated before. 

MR. MACBETII: I recognize that. That is 

precisely why I wish to bring it up now. 
THE COURT: Is it vital to your case or not? 


MR. MACBi ~ il: I thin’: it is important. 
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THE COURT: I know you think every scrap of 
testimony is important. On the other hand, it is a 


matter that is coming up at the last minute and Mr. 


Goldberg has already vigorously opposed the sudden trial in 


this c.3e which I don't think is that sudden, but he has 
made that contention. 
I would be inclined unless it is vital to your 


case not to permit it. 


MR. b..wCBETH: I think it shows clearly the 
relationship between the two defendants and that it was 


an ongoing one. 
THE COURT: Is it cumultative or isn't it? 
MR. MACBETH: It is a similar -- 
THE COURT: Is it cumulative? 
MR. MACBETH: There are certain conversations 
that add to what is included in the other sales, but it 
is another sale of cocaine, attempted sale. 
THE COURT: Are you prepared to give them 
in advance the information with ~espect to that? 
”R, MACBETH: Yes. All I have are notes 
I took yeste:day from speaking to the witness and I will 
present them to the defendants immediately. I have those 
now. 


THE COURT: Is it a witness who is involved in 
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the other two transactions? 

MR. MACBETH: Yes. 

THE COURT: Let me see the notes. 

Why don't you tell us what it is all about. 

MR. MACBETH: This is an event on October 23 
in which the undercover police officer who dealt with Vernon 
and Payden on the first two transactions went back and was 
taken by Vernon to a place where he said he wanted to 
go back to Country, the alias for defendant Payden, and 
he said he couldn't beat the good stuff he was getting 
there. Vernon said he was trying to get in touch with 
the Cubans which was another possible connection but the 
Cubans didn ct want to meet anyone and that the undercover 
would have to give the money directly to Vernon. They 
then went up to 145th Street where of course the previous 
transactions took place. Vernon went in and out of 
he club there and came back saying he could buy an eighth 
of a kilo from Country, but that the undercover would 
have to front the money, which for that amount, would be 
$3800 and that it was the same quality which would take 
a Lf2 cut. 

The undercover said the money was not all nis, 
and that. he would deal only with Country if Country would 


come out and guarantee the sale and Vernon said Country 
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was not going to meet him, that he, Vernon, had to buy 
$50,000 worth of narcotics from Country before he could 

deal with him on a hand-to-hand basis and that the under- 
cover would have had a better chance of dealing hand-to-hand 
with Country, but on the second occasion, he was found to 
have a gun on him and words to the effect that that had 
blown it as far as the undercover was concerned, and 

finally the transaction closed with the undercover saying 

he would get back to Vernon on the matter. 

The conversation clearly shows the length of 
Gealings that had gone on between Vernon, Payden -~ 

THE COURT: I will permit it. 

MR. GOLDBERG: Exception. I ask for a 
continuance until tomorrow on the basis of that offer made 
by the Government. 

MR. MACBETH: The Government opposes any 


further continuance, your Honor. 


MR. GOLDBERG: Your Honor, I have already ere 


my reasons for an adjournment of this matter. I have been 
against my will forced to come in at this early date, not 
that I am opposed to trying cases, but now not even on 

the eve of trial, it 1s the morning of trial, I am suddenly 
faced with new accusations made against the de ant 


which appear nowhere on the face of this indictment. 
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As a matter of fact, the overt acts, the last overt act 
that is spelled out in this indictment is October 9, 
1974 and I believe that corresponds with the substantive 
counts as well even with regard to the other defendants 
that have been severed. 

Now I am told that an incident tcok place 
on October 23, and this despite the fact that Mr. Macbeth 
has indicated orally that the conspiracy itself ended, I 
believe, in September in so far as my client is concerned, 
now we are going intc two months after that and i am 
suddenly forced into this position again on the eve of 
trial. 

I would iike the opportunity both in light of 
this and in light of the affidavit proffered to me this 
morning which I can safely say I have spoken to Mr. Macbeth 
about this affidavit on an earlier day. I couldn't get 
to the court until Tuesday. I was here Saturday but he 
wasn't here. I would like until tomorrow since this 
new evidence has been proffered to the Court. 

MR. MACBETIL: Your llonor, of course this is 
an act in furtherance of the conspiracy. “here is no 
obligation of the Government to put in every possible overt 
act into an indictment. The indictment went to the 


period of April 28. It was only in the very hurried 
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circumstances of our hearing on Mr. Goldberg's motion 
ten days ago that the Government made any representation 
as to the period of the conspiracy as to his client. 

THE COURT: I can't see an_ prejudice. 


MR. GOLDBERG: Your Honor, this is a separate 


COURT: It is part 2f the conspiracy. 
MACBETH: This is not a new count of 
indictment. 

MR. MEYERS: Your Honor, you recall when 
motions were made by the Government for severance, 4 
memorandum of law was submitted by Mr. Macbeth and in 
memorandum ne specifically indicated that Counts A5.% 
and 7 had no relevancy at all to the conspiracy. We 
assumed that the conspiracy had ended prior to Counts 

4, 5 and 7. 

On page 2 of his memorandum of law he makes 
that admission, that the Bell case, Count 6 involving my 
client and the Beils, had nothing whatsoever to do with 
the cwnrspiracy. 

MR. MACBETH: This has nothing to do with he 
Bells. The coint of that memorandum for the severance 
was that we did not contend that the transactions between 


Payaen and Vernon and the transaction between Vernon and 
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rks 
the Bells were all one conspiracy and the transaction 
October 23 has nothing to do with the Bells. 
THE COURT: I will permit it. 
GOLDBERG: Exception. 

THE COURT: We don't require, Mr. Goldberg, 
this court that on every adverse ruling you take an 
exception. The only time at which an exception is 
really required here is upon the denial of a motion to 
dismiss the indictment at the conclusion of the Govern- 
ment's case and at the conclusion of the defendant's ¢« se, 
sc I don't believe we ought to be goinc around saying 
"Exception" after every ruling that -s adv ~se. 

Are we ready to proceed? 

MR. GOLDBERG: There are a -ouple of further 
matters. 

I was informed this morning by Mr. Macbeth that 
indeed a photograph was vsed by the surveillance team on 
the days of the ovect acts. As part of my original 
motion, I asked for all photographs that were used in 
connection with this case and at that time I was informea 
that none existed. Now it is apparent there were phc o~- 
graphs used, or at least one photograph of defendant 


Payden. 


MR. MACBETH: I never informed Mr. Goldberg 
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that no photographs were used. I sent him a letter 

last w ek setting out the circumstances of the arrest. 

I told him at that time I was inquiring as to what 
happened, whether there had been any lineup, show up, 
photographic spreads. There had been no lineups, no 
show ups, no photographic spreads. What happened, and 
what I told Mr. Goldberg this morning, following the first 
transaction, the undercover agent went back to his group 
in the Task Force. He had heard discussion there with 
other people about someone named Country. He asked 

to see a photograph of Country. He was shown it. It 
was clearly a photograph of the man he had seen. At the 
next transaction, he showed that photograph to the 
surveillance officers so they would know who to look 

for. It was not a suggestive spread. 


THE COURT: All you want is a copy of the 


MR. GOLDBERG: Yes. 


I further made a motion the other day we be 


given an opportunity of a hearing to suppress any evidence 
t'2 Government intends to offer and on the day we spoke 
about that portion of the motion, your Honor indicated that 
an affidavit from the defendant with regard to his under~ 


standing what went on the day of his arrest, and I sub- 


rKS 

mitted: that affidavit to the Court, and I think at this 
time I am entitled to know whether or not the Government 
intends to offer any statements made by Mr Payden. 

MR. MACBETH: The Government intends to offer 
the single statement that Mr. Payden made. 

If a suppression hearing is held, the one 
witness will be the police officer involved at the time. 
lle is not available at the moment because he made an arrest 
last night and is having the prisoner arraigned. 

I wou .d not offer that this morning and the 
hearing could take five minutes at lunch or at the end of 
the day. 

TEI COURT: You don't have any objection to 
that, do you, Mr. Goldberg? 

MR. GOLDBERG: No. 

Do I understand, your Honor, that Mr. MacBeth 
is not going to afford me a witness list? 


THE COURT: That is what he has indicated. 


YR. GOLDBERG: Is that the ruling, he is not 


required to give it to me? 


THE COURT: He is not required to give you the 


MR. GOLDBERG: I would, hcwever, like to 


subpoena the two arresting officers in this case, and 
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with Magnum -- 


THE COURT: You don't have to tell me their 


MR. GOLDBERG: I have their names but I don't 
know where they are assigned, where I could deliver the 
subpoenas to. He is not calling them, he indicated as 
much i» nis letter. 

THE COURT: If you ask for a subpoena, the 
Clerk will issue one for you. I don't know where they are, 
either. 

MR. MACBETH: I think the Government can 
produce the officers. I will have to obviously call 
them. 

THE COURT: You call them and see if you can 
produce them so we won 't have to serve a subpoena, all 
right? 

MACBETH: I will. 

COURT: If you are both ready, I can call 
the jury' 

MACBETH: Government ready. 

MEYERS: Defendant Vernon ready. 

GOLDBERG: Your Honor, I continue my 
objection. 


COURT: Yes. 


Tue 
a4 tA Pe 


’ 


Plaintiff, 


: , ry tropy 
PGadLi = PAYULA, a/k, COUL.IVRY, 


ViLIuIOW , 


far ’ . 
renuancs. 


Wovenwer 13, 1975 


24U pP.li. 


“AAGLIARDLI , 


Vaszrict Judg2 


pels Uiivd, Lo ll., 


SiStant Lnited States Attorneys 


af nreinn+ 
Le2ndgdeane 


STYLUS, dest). 


“2orn:y for defendant Vornon 
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(\ jury and two altcrnates were july ini 


: raAtriim 
LuL COURT: 
fnank yeu, 


s0luwvirg, 


artnersnip. But it is not 

an ordinary partnership. It is a partnersuip in dealing 
nercotices. A partnirsiip in sclling of cocaine. 
Donald Payden, the defendant sitting at the end 
“able there, is the supplier of the cocaine. Billy 

Vernon, the other defendant sitting here, is the man who 
worked with Donald Payden, bringing him customers and 
delivering the cocaine. 

MR. GOLDBERG: Objecticn, your 

COURT: Overruled. 


MacBETH: Tha 28 & case that I will ncw 


outline to you. My name is Angus iacBeth, I am an Assist- 


ted States Attorney, and it is my privilegs 


present the case fer Scates and present 
evidence for the Govarnment. 
Sitting with m2 at counsel table, also represent- 
q the Government, is Paul Vizcarrondo. 


Judqe2 Gagliardi has told you that this is a 
; ; 
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elected 
2sponsibilit P 
an imnortan* 
:, Vonald 
,0Vvern- 


£ nas 


narcotics. And that 


defendants 2d with selling 
“hn others 
d2aling in 


simple because 


undercover agent 
policeman on 


from him how «ne introductions 


how Vernon arranged purchases 


connection Country, whi s the name 
len qoe 


In Auqust 6, 1974 the police officer met Billy 


billy asked if he was interested in 
9fficer mad i< ’ ir the*® ha wanted 
connection, 
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for that cocaine, and this was Country, “he 


Donald Payden. 


a schrewd opera*or. 


anybody on the street, anu ic didn't = keep a 


cocain2 on h: nat could qet him into any kind 
of trouble. | dealt with people he knew and trusted; the 
people he could rely on in his drug dealings. 

Billy Vernon was one of those people. for thet 

the nolice officer couldn't talk to Coun-ry directly 
Billy acted as a qo-between, the man who made the deéls. 
On Augus* G, 1974, she police officer sat 
car while Vernon talked to Co cy 113 
= beck to the police officer with *h2 price for the 
cocaine and he went ba to Country. 

‘hen V2rnon came back and went into a club *9 
tic cocaine from one of Country's men inside the club. 
at that time Country stopped anu “ook a long 
police officer before he followed Billy into the club. 

A few minutes later Billy Vernon came out of the 

and gave the officer the cocaine. 

rhree weeks later, on August 27, 1974, the 


officer met Billy again. Essentially, the same sort of 


Billy locked for some other connections and 
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“ies cocaine was passed, Other narcotics 


atching the dealings on tie street, they saw 


vw 


money 
Saw Country . / Billy to 


lly vouched 


round, 
‘ake 


the quality > marchan- 


videnc2 that shows 


sun sr 


Wasn't he care- 


ful about nis 


jucangq “the officer 
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to Country's stuff justified? 

Later, in October of 1974, billy made another 
cocaine deal with same policeman, but with another 
connection, Vavid and Lester Bell. Just as he did with 
Country, David arranged with the policeman to get the 
cocaine from Country. The Bell bre s brought the 
cocaine to their apartment where they wet Billy and the 
police officer and money was exchanaed for cocaine. 

Still later, on October 23rd, %? police officer 
eried -2ke another larger purchase of cocaine directly 
m Country. ius this failed. Country wouid not deal 
nand to hand with someone he did not know very well indesd. 

Billy Vernon told the police officer that fhs'd 
have to do $50,000 worth of business with Country before 
n2 would deal wit! him hand +o hand. 

Throughout <hese dealings billy Vernon worked 
on a level with the police officer On August 6th, the 
first occasion, he took the police officer, Chris Jackson, 
5 another place in iarlem; he was taking him to another 
placc in Harlem when he saw Country on the etréet anu 
suggested when he saw him there, that they get the cocaine: 
from Country. 


On the second occasion, :i& tried a couple of 


sther connections pefor? going back *o Country. And that 
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Be gat: & took nore than thrse acurs <o comp 


a 


durince Vernon took only part of the payment for the 


cocain: as a down pavinent, before délivery. 
} ’ Z 
the way someone acts who is trying 


rip off his buyer. 
meeting with Country was accidental 
to create the impression that he was 
n really his supply was somewhere else, 
suggested a visit to Country te vwegin With. 
happened. It happened that he was 
hea saw Country on “n8 


o 


“she coceains from Country, 
knew whet kind of a product Country iad. 


aS aiming to rip off the police officer, 


woulu heave uemanded more “nan the 


a mONOr. 


GOULULE RG Objection, your 


. 


COURY: That is an outline of wnat they ex- 
He would have dem ] more than 
\U as a down payment because the cocains that was 
more than $1,000 and he would have 
“he money at the } if it, instead 


police officer with the goods on 
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Wail Cil 
Vernon was dealing on 


le took a long time to complete the trans- 


becauss Country was cautious in Nis dsalings and 


the undercover agent to Country for the cocaine, 


* Vernon said to him was tiue: Country had the 
cocains for *he price that could b2 found. 

The defendants were dealing in cocaine. Lilly 
Vernon wes sitting up deals in August and Septener 
Octcbsr sof 1974. And Country and the Bell brothers 
plying drugs. Billy tock 2 fee for his w Bot 
cis defendants, Donald Payden and Billv V2rnon, wére én- 
gaged in illégal trading in narcotics. 

Pay close attention to the evidence as it comes 
in to you, because it comes in in bits and pieces, like 
a jigsaw puzzle, from many different witnesses. 

Weigh «> testimony in your common sense. At 
the end of the trial, I am confident thet you find ‘he 
Governmen* has proved beyond a reasonable doubt the 
charges thet have been broucht aqainst thess defendants. 
But most importantly, remember your oath as jurors: To 

this case fairly and impartially. 

That is what the Government wants from you. 


Sur2 that is what th: defendants want from you as well. 
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ccur‘troon, 
attorneys, and “he y has an important 
you again, you 
in 7715 
irly and impartially, 


is presinted in this Cour 


lf you fully and conscientiously fulfill your 


will be ful. 
sure that we will 
full and impartial justice ti 
earlicr this morning 
sry much. 
Judge Gegliardi, tir. Macueth, his 
Mr. Goldberq. Ladies and gentlemen of 
heard Mr. Macbeth, 


ir *<o vou. 


indicate 
no* 2 summation. 
is so indic 
dan* what thev 
1=ements made by Tir. 


particuler 


+he burden of prcof? 
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burden of nrocf in th- ase is created initially by 

Judge Gagliardi very .uccintly stated, the iadictment 

merely is a complaint. That is, it differs radicclly 

an action that may b® a civil action, a you sérve a 
ions and the defendant answers. 

The indictment is a msans or a me@chanism whereby 
the Government institutes a criminal complaint. And it is 
not to be taken as gospel, that the elements in the indict- 
ment are true. 

Yhere is a burden that rests on the prosecution, 

burdén remains with “he Government every moment 
of this particular trial up -o and including “he point 
where you come back with your particular verdict. 

As far as my defendant is concerned, certainly 

th. other dsfendant--I represent, by the way, 

Vi.ron, and he alone--they are not required under our 
You are not nermitted to draw any 
inference either of quilt or innocence by virture of the 
fact that they did not ke the stand. That is their 
constitutional »>rivilege. In effect they are saying,1look, 
you, the Gevernment, you instituted this complaint; prove 
it. And you must go further, and you must prove it "be- 


yond a reasonable doubt, 


What do we mean by beyond : doubt? 
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ac Che anpropriate tj becomes essential in 

his lioncr will instruc+¢ yOu aS to what the 

& reasonable doubt m2ans. 
llow his instructions as ycu must 
*ions 

1S concerned, 
want “9 »2 woring on the 

©= Government must PrOuuce a establish eacn 


> 


every clement of the crimes alleged in this particu- 


‘ 


tnaulictment 


veyond a reasonable doub+." 
ici tnat one 
counts involved a CONSpi: ’cCy. A consrirccy cen be 
a partnership, it is true. faere nas to be 
2 meeting of the minds. tisa partnership not 
Civil sense ¢! One will sit down, certainly if 
ware to partnership in such a case as this is 
volved, *h- narties Would not sit down aid 
formal partnership. 
incumbent upon ¢he 
sOvernment to establish bevond a reasonable doubt that 
@ partnership existed batween my client, Mr. Vernon, and 
tir. Payden,. 


Now, there are what we call certain Substantive 


that are involved here. And even in those particular 
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h2 bur 


a reason 


able 
aspect which 


< 


will expla 


e) 


r.£ 


concluded, th 


failed to sus 


case of this 


defendant 


#j})5 
~s4h se 


THE 


ladi¢és 
thin 


<wo 


talk 


aes b 


lie was careful in saying this ca 


Government, 


as 


this case h 
Who 
scated wvefore 


Mr. 


to an in!3 


tO you 


den is on the Government 


doubt th 


is involv2d 


guestions of law which 


ined to you by his Honor. 


certain that by the time this case is 


eel 


+}, 
=si2 Ss 


at you will find that Government ha 


tain the burden of proof requisite in 


+ 
- 


ra 


kind and that you will find a verdict 


dir. Billy Vernon. 


COUR®B: lio. Goleverg. 


hir. 


GOLDBERG: Mr. Macbeth, ilyers, your 


ana “he jury. 


7S in his opening 


ed about the tyne of case or the case that 


attempt to provs to you. He characterized 


eing, in two words: Important and siple. 


SG haS lhiportance 


and ne was also careful to state that 


importance te the defendants. 


are the defendants in this case? 


they are 


you; they ere named in an indictinent. 


livecs a moment ago talked to you with re- 
I didn't have the opportunity to 


veut you were selected, but I caution you, 
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indictment is only an accusation. nat is thes 


man can be brought to trial. 
Mr. Vernon and Hr. Payucn have pled to that 


’ 


indictment. ‘hey Rity We wouldn't 
were it no 
‘he charges are s@rious-- 
COURT: Lxcuse me, Mr. Goldberg. Would 
the iectern. 
tik. GOLDBERG: There are four charges, anu 
Macbeth has indicated to you in his opening statement 
qoing *o | ve sO you that 
cner2 was @ partnership, which 
conspiratorial conduct. 
stated, that is fine, iir 


is, ilx. Prosecutor. Wnat you Say you are g 


you 


oing 


what you will prove are two different things. 


i say the ne MH | 3211 On behalf of 


ix. Payden. You will see wi I lacl went into 
Ccpening rémarks na went back and forth 
and Tir. Payden. ie sai n dia and iir. 


den did that. I ask you to lasten ¢ 


That is the only testimony, the only evidence 


you are even allowsd to consider, the only 


can considt2r. You make ths decision as to 
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make the decision from listening to the witnesses on that 
stand whether or not there is evidence, there are facts, 

, most importantly, whether there is evidence, if you 
believe it, to convince you beyond a reasonable doubt that 
Donald bayden conspired or aot himself invelved in this 
partnershin to sell narcotics. 

Ask yourselves this during the course of 

trial: Did Mr. Payden ever touch any narcotics that 
MacBeth is going to put out on this witness stand or 
a chemist testify about? Ask yourselves this question. 

yourselves this question, more imnrortantly: At any 
time, at any time during this alleaed conspiracy, whether 
it »Segiss in August or July, or whatever time it began 
and whatever time it ended, at any time did Donald Payden 
ever have any conversation with any police officer, any 
sovernment agent, any informer with reqard to his produc- 

, getting, obt: ailing, seeking, buying, selling, mixinga, 
or anything to do with narcotics? 

You listen for that testimony. You won't find 

it. You won't find a scintiila of evidence that wiil con- 


vict Donald Payden of the crime for which he is charged. 


And I ask you to consider the evidence, to sit back and 


be patient. ask you to be patient with me durina my 


cross examination and during the entire testimony. 
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But most important of all, I ask you to listen 


that testimony. Listen to it carefully. Weigh it, an‘? 


you make the decision--you, yourselves. 


sure when that decision ultimately has to 
be made, I know you wili make a decision that is consistent, 
that is fair, and that is imparzial. And you won't be 
swayed by speculation and surmise, because that is not 
evidence in this case. I'm sure after you have consicered 
the evidence you will render a verdici that is f 


this case, a verdict of innocence, acquittal. 


COUF First witness. 


(Continued on page 16.) 
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Jackson-direct 


HMacBETH: The Government 


Ay CG K S I called as a 


behalf of the Government, being first 


testified as follows: 


THE URT: Mr. Jackson, t 


necessary we all hear you. 


wry 
" 


have 


to keen on saying, hat did 


we won't have these interruptions we will 


hear you clearly, all right? 


WITNESS: Yes. 


A lids 


ERAMINATION 


Mr. Jackson, how are you employed? 


sy the New “York City 


What is your position with the New 


Police Department? 


Police officer. 


calls 


duly 


talkina 


so 


lt 


Chris Jackson. 
witness on 


sworn, 


softly. 


we don't 


And that way 


he able t« 


Police Department. 


York City 


How long have you been with the New York City 


Police Department? 


and a half years. 


It is very difficult to hear back 


THE COURT: Shout it out, rlease. 


Turning your attention now to August 64 
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Jackson-direct 
duty on the evening of that day? 
Yes, I was. 

you tell the Judae and jury what happened 
in the course of that evenina? 

with troop 9 surveillance officers at 
114th Street and Morningside. Plans were formulated 
the possible purchase of narcotics from Billy Vernn. 


SO wasS present was a confidential informant. 


time I proceeded to 114th Street a 
was driving a 1971 Cadillac. I parked 
nt of Jimmy McDaniels' har. I qot out 
onfidential informant. We walked across 1]6th 


met with Billy Vernon. 


“see Mr. Vernon in the courtroom todav? 


point him out? 
Identification is conceded. 
THE COURT: All riaqht 
I wis introduced to Billy Vernon by the con- 


fidential informant. 


What did Vernon say to you and what did you say 


to Vernon? 
The confidential informant said Billy, this is 


my man Troy-- 


SOUTHERN Di» RICE COURT REPORTERS. US. COURTH 
FOLEY QUARE. NEW YORK. NY. ~ 791-1020 


109 


Jackson- lirect 
RG: Objection. 
Sustained. 


what you saad co Mr. Vernon 


I said how are yov doing. 
At this voint Billy asked me whi I inter- 
ested in. I told him I was interested in purchasina one 
at a good quality. Ile s vated he had an 
of cocaine in his anartment, t! 


It was for the street. 


describe to i what you 


By cutting narcotics, is diluting it in strength 
and you can make more. For instance, if you had an ounce 
if cocaine, if you put one cut on it, you would 
ounces of c with half the strenqth. 

continue the conversation you had 
with Mr. Vernon? 

Vernon stated to me that he can aet me an ounce 


cocaine from his connection but it would take approxli- 


mately a half hour for me to receive the nackage. Ile told 


me he had to go uptown to get it. I offered Vernon a ride 
to his connection. He accented, Vernon stated we were 


going to the vicinity cf 159th ftreet and Broadway. 
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tell 


at 


proceeded 


3S town. 


>t. 
Country, 


around, would I be 


told 


cocaine. I 


“ith the perscon 


“>re L 


met 


At 145th 


Billy 


lirection of 


West 145th Street 


tion. Vernon stated 


talk to Country. 


9pposite 


he pointed and 


Could you 
Vernon 


tne t 


Would you 


The man sitting 


. 


MacBETH: 


h as 


Witness 


FOLEY 


this 


jicholas 


interested 


him only i 


known to 


and 


Vernon 


and I 


There 


Sai | 


pointed out to 


identified t 


vackson-direct 


you who his was? 


connection 


time, ao, he did not. 


on Lenox Avenue to street, 


Approximately Street etween 


Avenue stated that we 


, Vernon 


that Countrv had the best c 


\calne 


in buying some of Country's 


f it was good. familiar 


was 


me as months be 


Vernon. 


Broadway I made a U-turn the 


yaer 


ceeded 


and we 


parked the vehicle at this loca- 


he was going across the street to 


were approximately five Six 


56-1/2. 


it is the across the street. 


see .n the courtroom lay the per- 


you as Country? 


indicate to the jury who that is? 


at the table with the beard. 


May the record reflect that the 


Ir. Payden. 


BST COPY AVAILABLE 
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1 rkjb Jackson-direct 


THE COURT: Is that conceded? 


tr 


3 MR. GOLDBERG: Yes. 
= 4 2) lioy far were you avare trom Mr. Payden when you | 
5 parked the car? | 
| 
. 
b 


A Across the street. Two lanes, a two-lane street. 


' He left the car and went over. I observed him 


° go directly to this person he called Country, engaged him 

9 in a brief conversation. lie returnei to the vehicle and 

10 Stated that Country didn't heve any cocaine but one of 

On I, 
1} Country's lieutenants or his man had cocaine. I asked him 
ete ween 

5 ; : ; 

2 how was the cocaine; he said it was still Country's man's 
7 13 Cecaine and the cocaine was of good quality. I asked 

14 him how much was the cocaine. He told me it was $899 an 

I ounce. I told Aim I would buy the ounce from him. 

16 He went back across the street directly to 

17 . 1 } ; ; z 

Country. He engaged him in a brief conversation. He re- 

io turned to the vehicle. He stated to me that he has to qo 

19 into the club at 356-1/2 West 145th Street to get the 

an 

“ ounce. He then asked me for the money. IT counted out 


9 
21 $806 and hended the money to Vernon. Vernon left the car 


= Caza went inside the club. About a minute nassed, Country 
oom oo 


came over: and stood in front of the club. He looked in my 
eee el 


or two, then 


direction. lle was there for about a minute 


“ he cntered the club-- 


‘BEST COPY AVAILABLE | 
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Bp * , 
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Jackson-direct 
MR. GOLDBERG: Objection. 
looked in my direction. 
COURT: What did you observe about his head? 
Excuse me? 
COURT: You said you observed Country. What 
did you observe ' m to do? 
THE WITNESS: Looked in my direc* on. fle looked 
directly at me. 
Continue. 
He stayed in front of the club for approximately 
a Minute and he entered the clulh. Approximately 
later, Billy Vernon came outside the club and entered the 
car and handed me two tinfoil packages containina white 
powder. He asked me-.to check it out. If I didn't like the 
cocaine, he would bring it back into the club and get me 
my money back. told him that I didn't want to check it 
out in front of the club because 7? had a pistol on me and 
a 
I will check it out somewhere else. 
I then drove to 149th Street and Fighth Avenue 
at which time I parked the car, examined the cocaine, he 


confidential] informant left the car to enter a store. 


looked at and examined the cocaine. I told Billy I was 


Satisfied. 


this time the confidential informant came 
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C Jb 


Jackson-direct 


back. I drove Billy back to 1l6th Street and Lenox Avenue 


’ 


at which time he exited the vehicle. I returned to ! 14th 


Street and Morninaside Drive at which time TI informed 


Surveillance officers I made a purchase of narcotics 


Birlly Vernon. 


The narcotics was then sealed-- 


MR. MacBETH: Could we have this mar 


1Overnment's Exhibit 


I will object--withdraw 


(Government's Exhibit 1 for identifica- 


er 
marred 


Jackson, I show vou w 


Government's Exhibit 1 for identification. Can 


the jury what that is? Have you seen it before? 


Yes. the two nackaqes I received from 


Biliy Vernon on 


Ww can 


received at th 

name 
Vance Herlihy, the 
that 


ce 
I] 


you identity 


at time? 


is on the 


su } 
envelio 


case number, the date 


your signature? 
my Siqnature. 


you sian it? 


returned tr 


WR THOT Ss 


two 


Dachk 


aqes 


A 114 


Jackson-direct 


narcotics in the nlastic bag, sealed it and dropped it in 


the safe. The next day it was then taken from the safe 


and brought to the regional laboratory. 

And you signed it at what time? 

I siqned this approximately >:39 at the office 
on August 6, 1974. 


(Continued on page 24.) 
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tne evenin 


SOUTHERN (! TRIL?T COURT REPORTERS. US 


kson-direct 


o the vehicle. He stated that 


there, either. 


caine 
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SOUTHERN Ci TRICT COURT REPORTERS US COURTHO!I's! 


ickson-direct 
Ne stated 
anv husiness hecause 


t Country did have the 


Annroximately 20 minutes i ’ ’ voice 


Donald Payden saving Billy, come 


deal 
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the 


1 the men's room, a male 


Billv in conversation. 


and met me 


number 


the bar. lad him I would let him know 


‘ocaine a C | auring the 


»] lowing WwW 


met ith the surveillance 


cocaine was testedfor 


positive for cocaine. 
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yYNttention now 


time? 
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in tne pac 


Yes. Aqain I met wi 


at 114th Street and Morningside Drive. 


nleased with 


raceived 


las mackagqe you had received 


two ounces of cocaine. 
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envelone 


told him 


“amine 
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Jac -son-dire ct 
I asked David Bell what do vou 


told me $1,990. 


counted out 


then left Billy's apr 


seated at the table. 


something - the cocaine hac}: into t 


Vernon openec trun}: which was on the table 


vod brown or 


nharmaceutical c 
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Jackson-direct 


71 to make 


ther sold me was short and I wanted hin 


two ounces of cocaine on me, 


brother another time, just to tell 


shorted me. 


left with Vernon. from Vernon. 


back to he 


surveillance officers 


with positive results. 


then returned to the Task Force office with the 


The evidence was put into a 


rocessing. 
The evicence was 


+} 


evidence in the narcotics 


and another date, another officer took the 


“al laboratory. 
this. 


s [vhibit 3 marked for 


sy 


ification.) 


I show you what has been marked Government 's 


for identification. Can vou identify 
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Jackson-direct 


lqnature annrears 


Vance Herlihy. Case numbcr, 


Navid and Lester Pell 
That is the same narcotics 


that you nut in the nlastic envelone? 


1s. 


Turning vour attention now to October 23, 1974, 


the 


the evening Octoher 


qo back 


le proceeded 
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front the 1 


- ~ cy 


(Continued on page 


SOUTHERN O0._TRIC? COURT RETORTERS. US COURTHOUS 


F 


Y “bern j s+ 
JaCrnSscn-ullrec. 


To give the monev 
narcotics. I was instructed by my supervisor 


front $3800. 


A Vernon stated 
73800. I told Vernen that couldn't front ths 
tas only way I would front the money, if Countr, 
come outside and n2 and guarantee the package would 
righ. is : ad fo mc that Country didn't want 


Scuntry wes 


Country was a little leery of me f the simple reason 


I had a gun the last time I went into the place. 
ii¢ also stated *o me i I could nave bought 
frei. Country directly if I didn't bring my qun in 
Club that ¢*vening--on the last purchase. 

Hie also stated to me that before he could obtain 
had to snend $50,000 with Country 
ceocainé on a nand-*o-nand 

basis with Country. 

He stated to me i a <2 me to approx 

mately 147th, 148th S ] seventh Avenue to a guy, 


I would give the quv the money 
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ackson-uirect 
cocaine from Country; but I would have to 


cocaine because? tnis quy wante 


some of tne narcotics 


cocain 


Juv or [ guy wouldn't come out and 


Lenox Avenusc, at which 


@ pre-arranged location where 


informrd «hem 


rn 


MR. MacBETH: The Government has no further 


f this witness, your iionor. 


grana jury tnat handed 


qrand jury 


WOuld you concede ¢i 
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WITNESS: I aon't Know if 


particular date. 


When you testificd before the qrand jury, 


on April 23, 1975, did you make any refer 
a “ransactlion na= occurred on October 23, 
I cannot recall at this time. 
When for the first time did you 


tsoever <9 any transaction that occurred on 


Vid you bring that United States Attcrney's 
at that *¢ime? 
I believe I did. 


Did you make any notes of that transaction? 


NO, not other than that-- 


activity sheet. 
Other “han what? 
The daily activity sheet. 


vid you turn those notes or tiiat daily transaction 


SOUTHERN Di, TRICT COURT REPORTERS. US COURTHOUSE 
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1 since Uctouve 


you did not, to the bes= of your recollection, 


was it of 19 


were where, lloth 


Lenox Avenue. 


Were you in the company of anybody at tne 
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133 


JacKson-c 


Vv 


Yes, I was. 


Were you in the 


company, 


of John Law? 


informant 


MR. MacBETH: I object, 


Sustained. 


you KnoOW a JONN Law, 


you know a 


*wo narco*ics 


Sustained. 


Your Honcr, 


bench or tne side bar and make an 


THL COURT: You can mehe 


Under what circumstances 


reet on August 6, 1l 


« 
~ 


SOUTHERN C. 


chance, 


Agent 


ay [ 


approach 


offer of proot? 


at ater. 


did Mr. Law ac 


974? 


TRICT COURT REPORTERS. US COURTHOUSE 
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as July, 


Mr. 


Law 


“ne 


arm 
wait 


pany 


A 134 


you particip 


may make your off 


“nis witness will we avail 


thougnt perhaps Ic Slarifty 


C a 


proper 


that you anproecied iy : fir. Vernon, 
in the company of lir. Jonn 


st 
Asn WY 


yu approach him? What were you intsr- 


was introduced *to him by Jonn Law. Joun 


uate 
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Jackson-cross 


ne. Like I expialined 


plans was made with group Y¥ and John Law, tne confidential 


informant, for him to introduce me to billy Vernon. 


purcnasing narcotics, 


You wanted to utilize, did you no%t, 


as an agent in buying those narcotics 


didn'* know-- 
MR. MacBEeTH: Op jection. 
COURT: i 1 will permi 
I would Nave value2t Since once l 
defendant and by nis conversation, I would evalu- 
if he was a dsaler 12 would 
MWR. iiLYeRS: Your lionor, that 1s 
COURT: Yes. wasn't the ques6*1on why? 
lly question was, did you expect that Mr. Vernon 
the narcotics on him? 
VHL COURT: Is there an objection? 


Objection. 
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,0VErnnen= paid 
= J CL -~-* 
Sustalncéu. 
accomipanicu you %~< 


prior thercto 


Government agents wuau mac 


yehing furctiner. 


re you, whén you 
August Gth of 1974? 


I was interested in anyone who was dealing with 


but you weren't interested in picxing him 


looiing for bigger game 
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Jackson-cross 


for anyone who was dealing 


you meet 


ien at that time? 


again, did you Or any 2 


jovernment, to your knowledqe, 


Law for accompanying ycu, 


Sustained. 
Did you participate in 


investigation of any 
pertaining to narcotics have been com- 

prior to July 

I ob jec*. 
Tik COURT: Sustained. 
-, Agen® Jecrson, 

somewhere around July of 1 

MacBETH: Objection. 

THE COURT: Sustained. 


first occasion? 


Objection, your Honor. 


SOUTHERN Ci TRICT COURT REPORTERS, US. COURTHOUSE 
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us tained, 


rsa*“ion 


ur Knowledge had handled 


fou consider it 


to offer. 


tenis: When 


occasions did you antici- 


“NS narcotics actually turned 
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On 


W n ral = 


Jachson-cross 


day, October 23rd? 


October 3rd-- 


WNOSEe 


Billy 


How do 


He s 


*urned 
Myself 

was also a 
st 


usr 


a 


ultimately 


maa® 


sufficient or 


,.ester 


You didn't make 


it 


~a 


Over On 


some complaint 


elong 


October 3rd. 


3rd, in Varnon's apartment. 


apartment? 


Vernon's 


apar 


ycu know it w 3 


apartment? 


ted to me that this is his apartment. 


you 


that? 


present at that time “hat narcotics 


occasion? 


Billy Vernon, David Bell, 


, 


female in another room. 


a fact, Agent Jackson, thet it was one of 


s who physically ‘curned over the narcotics 


fact that it was to David Bell, whom ¥ 


ou 


that the weight was in- 


that line; is that right? 


Bell. 


that complaint to iir. Vernon, 


wasn't his narcotics; isn't that true? 


SOUTHERN CISTRICT COURT REPORTERS, U.S. COURTHOUSE 


FOLEY’ SQUARE. NEW YORK. N.Y. — 791-1020 


3 WR. HacBLTH: Obj2zcticn, your tlonor. 


_ 4 THE COURT: No, I wiki permit. it. 

a) 4 Ncw, insofar as the October 23, 1974 transaction, 
6 you indicated if I recall correctly, that you had madé 
7 some notation of that particular transaction? 
8 A October 23rd? 
9 QO rhe 23rd. 
10 “HL COURT: ‘The daily activity report. 
11 aN Yes, my daily activity report. 
12 a) Wiat do you mean wy an activity report, as com- 
13 parad with any other *yps of repert %f snes transaction? 
14 A Well, 2 daily activity report is very brief. 

15 wie Only thing tnat really occurs is the date, the time 


16 shat you were out in the field, and what case number you 

V7 was working on. [t's different than @ DEA 6, whicw i: 

18 a formal renort, and it's vary léengtny in wost casas. 

19 Q Tn othsr words, is it a feir statement to make 

20 that this activity report that you referre conteined | 
x 21 all the élemants that would normaliy go into any other 

2 type of report as to the incident that occurred? 

23 AN NO. Six. 

24 @) Well, what's lackinq? 


25 A Lvcrything is lacking. Like I said, all you put 
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O OU A NEV ORK 


In your daily activity repor® 15 


activity was for that particular day. 


would put outside. Uptown regarding 


Jackson, ycu had made 


s of August 6th anc 


containing aki * nd material? 


Would you say «nat nos: 2 renor*s 


the activity reports that you say you mad2 on October 


974--at least pertaining to the October 23, 1974 


< 


Jackson, ycu con- 
1t occurred, 


} 


entirely insignificant; isn't that so? 
HMacukTH: I object. 


COURT: 


JEZERS iio further questions. 


certainiy do ucs mn about 
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s correct. 


vuring the months of August and September and 


; 


And 


Ina 
LiOV 
Force? 
T 


he) 


iwo 


<r 
ve hans 


¥lVvisicn 


ac 


ce —— 


where wire you signed? 


‘4, 


ew York Drug Lnforcement ‘ash 


time a New York City 


assiqned, so 


1 
as 


correct. 


long had you ween aSSliqned to tiie 


years prior to that day? 


-) 


5 oo OF = 


assiqned in l3th Division, 3 


- 


in Brooklyn for “wo years. 


when was “née date you were 


etover l, 1974--'73. 
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Federal 


arcotics 


eassiqned 


WITNESS Taat’s right. 


1S your present 


At the New York Druga 


grand jury in this 


right? 


You tsstified, and you correct in f 


? 


he 23rd, 1975--is that your cestimony-- 


you or did you not 
yrand jury or a grand jury in ti 
1975? 


CONCcCeue 


GOLUDLERG: Your wonor, IL obj*®c% *o counsél-- 


CC : : Just a noment, ASK 
Nave the witness answer 
nnot 


on 
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con- 


. 
wh 


~ie 


at 


-“nyh*+4¢ 
alec tben dd 


win 
Wea wthod 


april 


esh my 


words, you'd have to look 


“ell what ycu 
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Jackson-cross 


you at your activity sheet wi 


1fied occurred 


| 


ac<1vity s E= aoe: ‘efi - any 
Eqaragingq tnis cass 


- + 4m . -) - , 
cestimony that yo 


concerning Cubans and $50,000-- 


‘olathe lial 


COURT: Please stay back 


COTnRE 2G: 


PO LUD IN 


repeat »} >, yUusst 10on? 


-ified earlier about Occurring on 


toca 


1974, is your test Y from y smory? 


ry on April 


Nave no reason 
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event that happened, 


What 15 
I was trying “9 purcnase narcotics from either silly V2rnon 


c 


las part of a case. tnar is 


you have a 


you in the +ell anybody abcut 


When did that 
I* took place 


we was going 


ilow many meetings have u had witn ilr. 
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question berore 
ansvers 
THE COURT Finish your 
When you said approximate 


when 12 Wa 


you discussed 


you y occurred on Octover 
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n-Cross 


estion read.) 


nave veen. 


nave been; yo 2 not \ 1s that what 


was your second m 


Set. witn a Vistrics Attornev or 


- Macbeth is not a District Attorney-- 


said or a U.S. Attorney. I have a lot of 


a recoll2ction of the 
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) “- ein , ; . - + *}y , l> ath? 
“ second ime? you met wW1lcn FHF. sieCucrn: 


Three or four; five or six. 


? Q Each time you met with Mr. MacBeth, I take it 


y that you discussed the case with him. 


} Ar rd “- c - € a od o - 
Li ( AnG Giscussed the facts tna toon e¢ during 
12 - an = ¢ 3 - - = — } rd 
« .2 months \uqust, July, eptember and ©Ober : i9743 
s “ - o 
is ~—liat COLIrSc us 
] ele + ~+ 
1 A nat's correct. 
15 se } y 7 - hae , } | +} ~ a] ~~} ~+ 7 ~ 
19 ) And cn dates that you nad these discussions with 


16 hir. HacBbeth did you have with you ycur, what vou call DLA 


d did you have your activity sheets cr you 


acfcivity reports whén you went to see fir. MacBeth? 
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tnis incia 


Pertaining to icotober 23rd? 


=> « . 


“iat vou recall 
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Jackson-cross 


asking you when 


e first time. 


uld s 


It coulu nave Leen 


incident vet 


testimony in tne rand 


whether or not tnat 


wnat tcranspirea ana 


A grand jury, you don'*® have 


qrand jury. 
ILDBULAG: Your honor, l 
COUR? : 
anything in here reflects 


L374. 
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ttorney that 


t recal 


ney 


may or may not rave discussed 


excention O fF 


ertained to that 


the last few weeks? 
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Loe) 


} 
two weeKs 


wa? 


A 153 


Jackson-cross vz 
Do vou remember when it was within the last 


that you did mention this to Mr. MacBeth? 


Was it the last couple of days or last week or the week 


before that? 


A I believe it was on the first or secand occasion 
when met Mr. MacBeth 

) You did tell him about this? 

p Yes. I can't say exactly what da‘ 

2) When you were talking about him in his room, 


iid Mr. MacBeth make any notes with regard to that October 


John Law 


right? 


A 


lent? 
I have no idea. 
Did he have a rencil in his hand? 


He had a pencil in his hand. He had a piece of 


his desk. I don't know what he was writing 


ece of paper with his pencil. IT have no idea. 
MR. GOLDBERG: . ask for the notes. 


THE COURT: No. Next question. 
You testified an individual by the name of 


was with you on August the 6th, 1974, 1s that | 


| 
Correct. 
| 
Is he a police officer? 


MR. MAC FETH: I object, your Honor. 
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Jackson-cross 
THE COURT: Sustained. 
Do vou know of your own knowledae whether or 
aw is either a civilian or a police officer? 
Objection. 
Sustained. 
When, as you testified earlier, you made certain 
observations on 145th Street, you were in an automobile 
you made the first observations on that street, 
at correct? 
Correct. 
And that automobile contained not only yourself 
other individuals: would that b f statement? 
That would be a fair statement. 


One of them was this defendant, according to 


And another was this person you describe named 
am IT right? 


Correct. 


Was this person who you describe named as John 


with you from the time you arrived at that 145th 


Street area to the time you left eventually as you state 


you signed certain contraband? 


A After I received the package from Vernon, 
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ickKson-cross 
40th Street and Fighth Aven 


left the c t< huy some 


returned 


You say he went 

Cigarettes or candy. 

You just referred to him as a coni dential 
informant. What does that mean? 

MR. MAC BETH: Objection. 

TUF COURT: No. 

What is it? 


A confidential informant is a confidetial 


What is he? 
HNe gives the police iniormation on different 
on different subjects, dealing in narcotics. 


You might have a confidential informant in different 


branches of the Police Department, giving information 


to the police on different activities c in the street. 
Thi particular informant, he was a D “nforcement 
informant. 54 was to introduce undercover agents 


Or undercover police officers to people in the street 


that he knew that was n narcotics. 
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Next question. 


ypproach the 


will suspen 


from 


nove | experience sittinad on 


when you aet home toniqht yo be anxious 


observing the witness 


leterminations in ti 


SOUTHERN TRICT COURT REPORTERS 
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inyone and don't let anyone discuss 


a matter that may carry over a little 


shouldn't be too lona beyond then. 
Have a pleasant evening and report bac 
tomorrow morning at 9:30. 
leaves courtroom.) 
COURT: You may 
down. ) 
Meyers, are you trying 
entrapment? 
MEYERS: I have three basic defenses hat 
to argue. That is why I vil to go in 
certain direction. Perhaps your Honor at that point 
My first direction is this, that 
the actions of he Government were they 
so reprehensible, if I can discover the facts to create 
failure of due process to qive this particular defendant 
roper trial. 


thi ; this: I maintal and that 
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Vernon was concerned. 


. 


earch of the records revealed 


the Government wa 


July of 1974 when accordin 


DEA office and 


2f\ i} c | 
liven a so-called informants 
started to cooperate and as a result 
cooperation, the records reveal that on the 
narcotic charges on Counts 1 and 
he wasn't enti 


impression is that the 


forma indictment to satisfy the 


ounts 
3 was dismissed; and I maintain 
q factor for that man and 


in entrapment. 
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that you have a confidentia! 
an undercover age! ) suspected 
MEYERS: le was 1. informant 
marticipant 
THE COURT: You are doing it 
3. All you have to do is cross ex 
this witness testified to, not Law' 
MEYERS: But i. do intend and I 1 aoing 
atter of a defense 
the Government to produce 
handled the prosecution on the John T 
to determine was there an agreement, 


he told to go out, you ao out and pick 


every individual you bring in, we will give 


1 star which would lead to a suspension -- 
be relevant 
testified but not when the police officer 
testified. 
MEYERS ; point 1: 
am interested in determining of when they gave 
1 confidential informant number, all that was 


window dressinq. 


He was never an i . He was mere) 
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the Government 


urden of proof 


entrapmen 


osition rests on 


to support that 


ieve loping 
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true the Government's indictment speaks of 
distribution, but as it develops in this case, the 
Government is sayina there was a sale and therefore 
if there was a sale, I can take the positdaon, mv client 
can take tne position that he was merely a procuring 
agent and he could -- he was acting on behalf of the 
Government, which I couldn't do ii it was merely 
restricted to jurisdiction. 

THE COURT: You are qoing to reverse a! 
of the Second Circuit cases in connection with narcotics 
sales. You are just about to have me reverse the Court 
of Appeals for the Second Circuit of all the cases 
that I am familiar with. 

MR. MEYERS: That may very well 

THE COURT: The Second Circuit is: 

not I. 

MR. MEYERS: I am just laying the foundation 
from this man that there was no confidential agent, 
that this man was a participant, that there was a Mr. Law. 

If I can -velop and show how Mr. Law came into 
the picture, how they sent him out, you qo out and get 
two, three four individuals and we will permit you to plead, 
to take a suspended sentence on two very important -- 


there was a motivating factor for it and they instigated 
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MR. MEYERS: You mentioned if there micht have 
been an error of law, you wouldn't mind us bringing it 
ittention. 
On the October 23rd incident, if it develops, 
and it has developed that there was no testimony before 


the qrand jury, you have more than a mere amendment 


of the indictment -- 


THE COURT: J “hat s nothing more than another 
' 


As a matter of fact the indictment doesn 


have to contain any of the overt acts. r & - 


MR. MEYERS: I don't know whether we are dealing 
it as an overt act or substantive count and even 
a substantive count if the indictment stands 
how are a position to meet -- in that 
the Government can on un to the very date of trial 
adding overt acts. All they are required to was 
THE COURT: All they have to do is prove one. 
190t required to put all the overt acts 1 the 
indictment. 
MR. MEYERS: T don't think the indictment 
elastic as all that. 
THE COURT: There is < pouin that comes when 


surprise and whether there is sufficient time 
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witness, fine. When I will let you questic” anything 


is something else. 


The only other thing I have is did you take 


any notes that might be considered 3500 material that 1 


want read in front of the jury. 


Perhaps I can clarify what 


MR. MAC BETH: 


Th are no notes - 


happened. rhere 


THE COURT: If there are no notes, there 


Centlemen, promptly at 9:30. 


(Adjourned to 9:30 ‘ November 14, 197 
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United States of America 
vs 
Donald Payden, a/k/a Country- 


Billy Vernon 


New York, New York 
November 14, 1975 
10:00 a.m. 


(Trial resumed.) 


(In open court, jury not present.) 


MR. GOLDBERU: Your Honor, Mr. Payden was sitting 
by the table. I just didn't see him. 


Your Honor, I have an application and that is 


to strike the testimony, the out of court declarations 
alluded to yesterday on che stand by the undercover 


officer on the grounds the Government has failed to estab- 


lish independent of that, any conspiracy. 
THE COURT: They haven't put in their case, 


yet. No objection was made anyway. 


MR. GOLDBERG: There was an objection to the 
first question. 
THE COURT: Objection made as to hearsay, 
I sustained. 
I can't tell how you are trying your case. 
Whenever you made an objection to hearsay or anything 


like that, I sustained the objection. When no ob “ction 
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was made, I didn't rule. If you look ec the record, 
you will see that is so. I can't judge how your case 
going. 

MR. GOLDBERG: This officer has testified. They 
have not through this officer through testimony or evidence 
any procf independent of the oral statements made out of 
court. 

THE COURT: You haven't had the Government's case 
yet. That motion is premature. 

MR. GOLDBERG: I ask for an instruction to the jury | 
that they take this testimony subject to the Government -- 

THE COURT: If you make that objection at the time 

I would have ruled on it. 

MR. GOLDBERG: I am making it now, a formal 

motion to strike that testimony. 


THE COURT: It is too late. 


Any other motion? 

MR. GOLDBERG: At this time I also move for a 
severance on the grounds there is no way -- I can't 
call Mr. Vernon to the stand and in light of that, I can't 
impeach any of those out of court statements. 

THE COURT: That motion is denied. 

MR. GOLDBERG: I have one more motion and 


that is as it pertains to the undercover -- rather the 


SOUTHERN DI. I RICT COURT REPORTERS, US COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. ~ 791-i020 


rkrf 3 78 
informant, the cooperating individual who has been identified 
by name. It seems to some extent through questioning, 
it has been corroborated that this man is knowa as John 
Law. 

In looking at the statements, the statement given 
to me by Mr. MacBeth made by this cooperating individual 
on I believe the seventh day of August, 1974, that there 
are a number of inconsistencies »etween that statement 


and the testimony of the officer on tine stand. 


In view of that, your Honor, and though I have 
read Roberio, I believe it is critical that this man 


who is in fact a witness and witnesses for all intents 


and purposes since the crime is alleged by the Government, 


ve present. 

We have his name. If the Government doesn't want 
to produce, I would like to call him as my witness and I 
can't call him unless I have his address and where this 
man is located. 

I ask the Court to grant the subpoena which I 
will prepare if and when I can get this man's address. 

THE COURT: We can take this up at the next 
recess. The jury has been sitting in there for 20 minutes. 
If you have applications to make like this, they should 


be rade before the time for the jury to come in. We 
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can do that at the next recess. I thought you had some 
application to what has been going on here immediately. 
Anything else? 
MR. GOLDBERG: That is the extent of my 
application. 
THE CO_RT: Put the witness on the stand and bring 
in the jury. 
CHRIS JACKSON, having been previously 


duly sworn, resumed the stand and testified further 


a os 
as follows: 


(Jury present.) 
THE COURT: Good morning, ladies and gentlemen. 
Proceed. 


CROSS EXAMINATION 


BY MR. GOLDBERG: (Continued) 


Q Mr. Jackson, prior to Aucust 6, 1974, had you 
ever seen John Law? 
MR. MAC BETH: Objection. 
THE COURT: Sustained. 
Q Do v~ i: know whether on January 6th John Law 
was in fact a registered informant and had a number? 
MR. MAC BETH: Op jection. 
COURT: Sustained. 


you have a conversation on August Sth or 
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6th with an officer by the name of Herlihy? 
A Yes. 
Q During that conversation with Officer Herlihy, 
a 
did Herlihy relate to you a conversation he had had with 
John Law? 
MR. MAC BETH: Objection. 
THE COURT: Sustained. 
You may answer that yes or no. 


THE WITNESS: I can't answer that yes or no. 


THE COURT: Did he or didn't he? 


THE WITNESS: I can't recall. 
Q When you arrived at 116th Street and Lenox 
Avenue on August 6th, were you under the impression you were 
to by a quantity of drugs from Billy Vernon? 
MR. MAC BETH: Objection. 
THE COURT: Sustained. 


Q Were you told prior to that date by Herlihy 


that Billy Vernon was in possession of a aarge quantity 
of drugs? 
MR. MAC BETH: Objection. 


THE COURT: Sustained. 


Q As a police officer with the City of New York, 


did you take any special courses in connection with 


narcotics? 
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A Yes. 

Q When someone in the drug area or the drug scene 
mentions cocaine with rocks in it, does that indicate to 
you something about the purity of the substance? 

A Yes. 

Q What does that description of a substance when 
is characterized as being rocky rather than granular 
mean? 

A The rocks are supposed to be the most potent 
part of the cocaine. Just like a little rock. 

THE COURT: Please try to speak up. 

A (Continuing) Little pebbles or little rocks in it. 
It is supposed to be the most potent part of the cocaine. 

Q Did you ever, on August 6th, have occasion to 
examine physically the drugs you say you purchased on that 
day? 

A Yes. 

Q On examination, what was the substance, rocky 
or granular? 

A Very little rocks in it, very small little rocks. 


would say 98 per cent of the cocaine was in powder form. 


Q Would you come to any conclusion with regard to its 


purity based upon the substance being 98 per cent granular 


and two per cent rocky? 
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MR. MAC BETH: Objection. 
THE COURT: Sustained. 


| 
4 (Continued on page 83.) 


18 


19 


i a a me 
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Wien did you make that observation with regard 
makeup of the substance? 
Lxcuss me? 
Wnen did yu make that observation with regaru 


makeup of 


and Lighth Avenue. 
Q 140th and Lighth Avenue. 
Were you with other officers at tnat time? 
No, not at that time. I was with Billy Vernon. 


You were with Billy Vernon alone at time? 


John Law wasn't with you? 
lo, he w not. lie stepped out of the car anu 
the store. 
When you say that cn August Gth you met with 
Owes 
Group 9. 
Group 9, what did group 9 consist of? 


Police officers, state Trooper and Federal 


How many officers were in group 9 on that day? 


Approximately six or Seven. 


Would that be police officer Narrington? 
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Yes. 
Without guessing, do you have any notes that 
would refresh your recollection as to who was-- 

A 

Q Would you refer to them? 

A Sergeant Porter, Special Agent Major, Police 
Officer Herlihy, Detective Wright, Police Officer Crowe, 
Police Officer Narrington. 

MR. MacBETH: Could we have the documents from 
which the witness is looking at identified? 


TIE COURT: They will be marked for identifica- 


You say Sergeant Porter? 
Yes. 

And Special Agent Major? 
Correct. 


And Detective Wright? 


Correct. 


And Police Officer Jackson--that is yourss1lf? 


Theat is myself. 

And Police Officer Crowe? 
Correct. 

And Police Officer Harring*on? 


Correct. 
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And Police Officer Herlihy? 
A Correct. 
Q Would it be fair to state that HNerlihy, Harring- 
ton, Crowe and yourself were then with the New York City 
Police Department? 


A Yes. 


Q a how a Wright, Major and Porter? 
York City Police Department. Special Agent 
is a Federal officer. The rest are police 
officers. 

) So that Major is the only Federal agent? 
Correct. 
Assigned *o group 9; is that a fair statement? 
No, I don't believe so. 
Well, you mean-- 
There? is other-- 


take it that way. On this 


No. There is other agents in group 9. 
Q What I méant, as far as this instant case, this 
inves*igation, were these the only officers involved in 
this investigation? 


A On that particular day, yes. 


bid you earlier that day have a meeting with 
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group 9? 
A Yes. 
And did you discuss your specific assignments 
that you were going to do that day, have that day? 
MR. MacBETIi: Objection. 
THE COURT: No, I will permit it. 
A I was asked to possibly make a buy from Billy 


Vernon on that day. 


0 Where did you meet to discuss this? 

A At 114th Street and Morningside Drive. 

Q Was there any meeting prior to that meeting in 
connection with this investigation, that day? 

A Yes, I would say so. At the offices. 


Q Your job, your designation was to make the actual 
g 


purchase; is that correct? 


A Correct. 


(Continued on page 87.) 
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Q Were you informed as to whether or not there 
would be any backup team watching you? 
MR. MAC BETH: Objection. 
THE COURT: No, I will permit it. 
Yes. 
Do you know who was involved in that backup team? 
Yes. 
Who was involved in the backup team? 
The police officers I just named. 
Were all of those officers in the field, so to 
or, you know, out in the area? 
Yes. 
Do you know how many automobiles were used -- 
No, I do not. 
Excuse me? 
No. 
You had one autemobile, is that correct? 
Correct. 
You were using what is known as a flash car? 
Correct. 
That was on that day -- 
A 19 <-- 
‘70 or ‘71 Cadillac? 


*7l. 
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Q Incidentally, was the '71 Cadillac used on 
the other days as well? 

A May I refer to my reports? 

Q Sure. 

(Pause .) 

A This was I believe a 1969 Buick 225 Electra, 
tan in color, with brown insides and a brown top. I was 
supposed to use the Cadillac that day, but -- 

MR. GOLDBERG: Objection to this statement. 
THE COURT: You asked him if that was the only 
car used. No, I will permit it. The question was, 
was any other car used. 
THE WITNESS: That and the ‘71 Cadillac. 
So on August 6th you had a 1968 Buick? 
‘69, I believe. ‘69 or ‘70. 
Was that the only time you used the Buick? 
Yes. 
The other dates yor used a ‘71 Cadillac? 

A Yes. Same color, basically the same description. 

Q Did you see any other automobiles either at 114th 
Street when you met with your team or any other time that 
day, by members of your team? 

A Yes. 


How many other automobiles were used by 
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Surveillance, to your knowledge? 
A Gee, at least four. 
At least four automobiles? 
A At least four, I would say. 
Q And did you have walkie talkies? Did they have 
walkie talkies, not yourself? 
MR. MAC BETH: Objection. 
THE COURT: No, I will permit it. 
They had radios in the cars. 


So there was a method through which these officers 


Communicate, yes. 
Communicate with each other? 


Yes. 


Did you have any communicating equipment on 


No, I did not. 
Have you ever heard of a Kel transmitter? 
Yes, I heard of Kels. I wore Kels, I wore 
Nagras. It is a recorder. 
Q You have used them in the past? 
A Yes, I have. 
Q You have had a Kel transmitter placed on your 
person? 


A 
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A Nagra tape recorder? 
No, I did not. 

Q You have never in the past -~- I'm not talking 
about that day, have you in the past ever had a Kel 
transmitter placed on your person? 

A Yes. 

Q That instrument is used to pick up conversations 

you are privy to? 

A Yes. 

Q So other officers can hear those conversations? 

A If they are working. 

Q If there are other officers listening? 

A No, I said if the Kel is working. I would say 98 
per cent of the time the Kels do not work . 

Q y8 per cent of the time the Kell transmitters 
don't wo <? 

A In my experience, yes. 

Q Is that one of the ~easons why you chose not 
to use it that day? 

‘Yes, among other reasons. 


Q Among other reasons? 


A Yes. 


Q How has your experience been with regard to 


- Nagra tape recorders? 


SOUTHERN Div iRiCY COURT REPORTERS, U.S. COURTHOUSI 
FOLEY SQUARE. NEW YORK, N.Y. = 791-1020 


AR 182 ; 


Jackson-cross 91 
x Nagra I find that it is very clear wien you are 
using it. But I also find it very bulky. It is a machine 
approximately this large (indicating) about this wide 
(indicating). 
You place it on your body. Most of the time 
you use a bhellyband. You have to tape it to your body. 
It's very awkward, very large. It is larger than my gun. 
I prefer not to use a recorder of any kind for the simple 
reason that a lot of times I don't know where I am going 
to make a buy and I do go into after hours clubs and occasion 
ally I do get searchec. 
Q How many times have you in the past worn either 
a Kel recorder or a -- a Nagra recorder or a Kel 
transmitter? 


A I believe I wore a Nagra twice. 


Q Twice in your experience with the Police 


bopartment? 
A Yes, that I can recall at this moment. 
How about a Kel? = 


A A Kel, approximately eight times. The Kel, 


at the time I used the Kel, was for a safety factor, not 


for a listening device. It was for a safety factor. 


Q The Nagra tape recorder records any conversation 


you would have with someone? 
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A Correct. 

Q And the Kel transmitter would monitor that - 
would transmit that conversation to other officers who 
would be monitoring it, is that correct? 

A Yes. 

Q On this particular day you chose not to employ 
either one of those investigative tools? 

A I tell you, the Federal Government, they don't 
like for you to wear Kels; they try to keep away from that, 
since Watergate. 

Q Excuse me? 


A Since Watergate, they try to keep away from 


Xels, different type of recording devices. 


Q This is 1974, though -- 


THE COURT: All right. let's proceed. 


THE WITNESS: Watergate was going on. 

Q You went out with money given to you by the 
Federal Governme t, is that correct? 

A Correct. 

Q And on August 6th how much money did you take 
you when you received the money? How much buy money 
aid you have on you? 

A I believe it was $1,000. 


Q Did you record the denominations of the bills 
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the serial numbers cf those bills? 


A 


Yes. 


MR. GOLDBERG: Do you have any records here? I 


haven't seen any. 


MR. MAC BETH: I don't have such a record here. 


THE COURT: Do you know if there is any indica- 


tion as to the number of the bills? 


THE WITNESS: No, there is made out on a 


separate form. It is usually held by the case officer. 


A 
Q 
you had a 
A 
Q 
A 
Q 
to you in 
A 


Q 


THE COURT: You don't have it here? 
THE WITNESS: No. 

THE COURT: Very well. 

Who is the case officer? 


Police Officer Herlihy. 


In this Group 9, would it be fair to state that 


superior officer in that group? 

Yes. 

Who was your superior officer? 

Police officer -- excuse me, Sergeant Porter. 
Would there be anybody else who would be superior 
that group that day? 

His assistant, Special Agent Majors. 


So you took your orders from Majors and Porter, 


is that fair? 


A 


Yes, I would say. 
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‘Q In your experience with narcotics enforcement, 
have you ever used photographic surveillance? 

A Occasionally, yes. 

Q Does that employ st 1 photography or moving 
pictures and video tape on occasion? 

A You could have still, you could havs video tape. 

Q Excuse me? 

A You could have still, tape or video tape pictures. 


Q Have you been in investigations that involved 


those two investigative tools? 


A Only still pictures. 
Q Was that tool employed in connection with this 
investigation? 
A + is kind of difficult taking pictures at night. 
THE COURT: Was it employed? 
THE WITNESS: No. 
Q These reports, form DEA 6, wsre they filled out 
that day, the day you had this incident? 
XA rough copy, or possibly the next day. When I 
make a bay or I am out on surveillance and I am required 
~ make a 6, I make a rough cepy. I put down all pertinent 


informatica on a piece of paper. 


Q Would you look at your DEA form 6 for Augus®= 7. 
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Looking at the bottom of : : ; i there a 
date as to when report was made? Does that refresh 


to the date? 


Is the date Hay 26, 1974? 

A This dats is when Special Agent Major signed it. 
that is what 

Q bo you have your rough notes with you? 

No. 

Do you know where they are? 
In the garbage peil. 

You threw them awe, ? 

A Yes, after I madé this official réport, and I 
handed it to my supervisor, he .secksd it. From there it 
goes to the secretary. She types it up. It comes back 
to m2, I proof read it for the facts and to make sure there 
are no mistakes on it and I discard the scratch copy. 

() When you make thes2 reports up, do you confer 
with other cfficers? 

A I might have to for the time, something like 


that. 


Q Do these reports sometime indicate not only your 


observations but the observations of other officers? 


A Not my report. 
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Q On August 6, 1974 when you met your group, was 
Donald Payden the target, at the tims you met your group 
in the morningq? 
MR. Mack Til: Objection. 
THE COURT: Sustained. 
Q On August 6th at 9:00 p.m. at 114th Street and 
Morningside Drive, was the name Donald Payden mentioned? 
MR. MacBETH: Objection. 
TUL COURT: 
@) When you met Mr. Vernon on August 6th, did he 
have an automobile? 
A Not to my knowledge. 
Q Did you see one on any occasion? 
A Yes, I did. 
Q Wha* occasion was that? 
A One day I was up there. I observed Vernon park- 
ing an automobile. 
Q Was this any of the days you spoke about in your 
direct testimony yesterday? 
A There was one of the days. 
Q Do you know which day it was? 
A No, not exactly. 


Q Your testimony was that you suggested to lir. 


Vernon tiat you go in your car? 
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I asked him if he wanted me to drop iiim up 


ked him if he wanted me to drive iim to 
connection. 


Yoes the word "connection" have a connotation 


kLxcuse me? 


Does the word "connection" hav2 a connotation 


Yes. 


What does that mean? 


A It means his connection, where he could go to 
g2t a supply of narcotics. 

Q He told you he had a connection on what street? 

A lig told me he had a Cuban connection. 

) What street? 

A Approximately 148th Street, 149th Street and 
Broadway. 

Q 148th Street, 149th Street? 


A Ana liroadway. 


Q Was there any mention at any time of an address 


on i55th Street? 


A I believe so. 
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2 : °Q Was that another connection or the same con- 
3 nection? 
4 A I would say it was the same connection. It is 
5 | just that these people hung in the area of 149th, 150th 
6 | Street, which is a heavy area for cocaine. 
7 Q What do you mean? 

; 8 | A It is a heavy area for cocaine. A lot of people 
8 | eal in cocaine in this area. 
10 Q You got into an automobile, you, Mr. Payden-- 
1] | excuse me, you, Mr. Vernon and this John Law, right? 
12 | A Correct. 

; 13 | Q And you proceeded north? 
14 ! A On Lenox Avenue. 

’ 15 Q From? 
16 A From 116th Street. 

17 ! Q 118 West 116th Street? 
i | A Correct. 
19 | Q Can you tell us how you proceeded, what road you 

: 20 | used, what street? 

21 A Yes. I was parked on 116th Street. I made a 
— left-hand turn on 116th Street onto Lenox Avenue. I pro- 
2 ceeded to 145th Street. 
aA | Q When you got to 145th Street, did somebody tell 
3 | 
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Yes, = did. ‘that was Vernon. lie told me to 
left-hand right here. 
And at that time Nir. Law was in the automovile? 
A Yes, he wes 
0 Did he give y é eason =] to 
A left-hand turn? 
lig was dir2acting me to a place. iis 
get. to it. 
To gst to where? 
In the area of 150th Street and Broadway. 
Q before you took this turn, was the nane 
Donald Payden or Country used? 
A Ho, 
Q And you took this left ¢urn on 145th 
uappened? 
“h Street. UMetween Ldge- 


comb and St. wWicholas, we passed through the block and 


Vernon statsd, “I just seen Country. Country got the bet 


coké around," 


Q whet was <ne first tims you heard that name wen- 


10. 
That day? 


Yes. 
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2 °Q Was Mr. Vernon in the passenger seat? 
3 A The front passenger seat. | 
4 Q And ycu were in the driver's scat? 
5 A Yes 

. 6 | Q And was John Law in the rs: seat? 

3 7 | A Yes, he was. 
8 | Q You were on the north sids of 145th Street, 
9 | would it be fair to say? | 
10 i A Yes. 
ll Q It is a two-way strce*? 


A Yes. 


Q Where was iir. Payden? 


14 A I didn't s2e him. We passsd him. I made a U- 


turn and we turned to 356-1/2. I observed ir. Payden 


directly 2cross the strset wearing a gray Teshirt with 


some letters on it and slacks. I observed Mr. Vernon go 


directly to Mr. Payden. 


19 | Q I was just asking where Mr. Payden was. 


“2 | A He was acorss the street, directly across 


street from 356-1/2. 


THE COURT: Next ques*ion. 
Q Was he with anyone? 


A There were other males. 


ees 8 


How many males were in that vicinity? 
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I would say four or five. 

Did you at that time have occasion to look across 
the strest at 356-1/2 145th Street? Was that area crowded, 
directly in front of 356-1/2 145th Street? 

A No. 
crowded at that “cime? 
say so. 
of traffic in the area? 
movement. There was people in the 
wasn't crowded 

Was there traffic? 

There was *raffic. 

Was there heavy traffic? 

No, I wouldn't say that. 

You say that Mr. Vernon got out of the auto- 
mobile and walked across the street? 

A Correct. 


lia approached Mr. Payden who was now on the 
PI 5 


correct? 
A Yes. 


@ What did you observe exactly when Mr. Verron 


waiked across the street and got on the sidewalk? 
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A I observed Billy Vernon walk directly over towards 
Country, @ngaged him in a brief conversation ‘and returned 
to my vehicle. 

Q liow long did this brief conversaticn, 
call it, last? 

A Two to three minutes. 

QO Were <here any other individuals in the vicinity 
of that conversation? 

A I wovld say in the vicinity. 

Q You said that Mr. Payden was with four or five 
other individuals? 

A Not close. They were mingling around the bank. 
I would sav #ach indivi. l was maybe three to four fset 
away from each other when Vernon went over to Payden and 
then Payden stepned away from the crowd and engaged Vsrnon 
in ccnversation. 

Q Paydeén stepped away from the crowd? 

I would say so, yes. 
You are saying there was a c~owd across that 

street? 


A The four or five individuals who were out there. 


Not a large crowd, 


Q Is there anything in your report that indicates 


that Mr. Payden walked away from this crowd? 
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Would you examine your reports, sir? 
A I don't have to examine it. Wo. 
Q Do you know whether or not from your position 
across the street, whether or not Ir. Vernon was 
to anybody else ides Mr. Payden? 
A ; y observation, he was only talking to Donald 
Payden. 
@) Where did the other indivijluals go, if you know? 
They didn't go anywhere. 
They stood there? 
They stood right there. Most of the individuals 
leaning on car. 
@) So they were on the sidewalk? 
Mr. Payden when you first observed him lean- 
ing on thse car? 
A No. 


He was standing in the middle of “he sidewalk? 


re three or foi fest from him? 


you see Mr. Payden talking to any indivicuals 


that group bsfore lir. Vernon got there? 


A The first time I observed him when I made the 
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U-turn and camé back +o 356-1/2-- 
Q I am talking before that. You said you didn't+ 
observe him at all before the U-turn. 
A No, I didn't observe him and the other males, 
9) And he was just standing there? 
A H@ was standing ' 
Q Nr. Vernon walkea u, to him, spoke to him; is 
your testimony? 


A That is my testimony. 


Q And you couldn't hear what was said? 


No. 


And lir. Vernon you sey came back to your auto- 


Right. 
Did he get insids? 

A Yes, he did. 

@) Told you at that point, related: to you a part 
of the conversation he said he had with Mr. Peyden, is 
that to the best of your testimony? 

A Yes. 

Q A= any time prior to that, prior to that inci- 
dent on 145th Street, did you €ngage Nr. Vernon in a 
sonversation pertaining to how much drugs you wanted 


buy that day? 
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Yes. 


3 Q What did you tell Mr. Vernon you wanted to pur- 
| 
| 
| 


4 chase? 

5 A An ounce of cocaine. 

6 re) Did you tell Mr. Vernon how much you were pre-~ 
7 pared to pay for that ounce? 


Y 
10 A Not at this time. 
li Q You did, however, mention, and you correct me 


| 
| 
8 | A No. 
9 Q So there was no mention of money? 
if I am wrong, that you did havs certain requirements so 
| far as purity was concerneéec, cr the quality of the drug? 
14 A Yes. I was looking for high quality cocaine. 
High quasity cocaine? 
Yes. 


17 0) When you are talking about high quality cocaine, 


you are talking about cocaine thet could be cut? 


A 


Correct. 


20° ce Did you specify how many times you would want 
21 to cut it? y 


A told him I was looking for something which 


possibly could take a two cut, which would be about 35 


per cent, 25 ner csnt purity. 


n & 8B B 


@ In other words, you wanted to dilute the sub- 
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‘Stance-- 

A I wanted to whack it two times. 

In effect, mark it down to a third of its purity 
purchased it? 

Right. 

Is that correct? 

A Yes. 

Q And wa characterize cocaine being 30 per 

as being good quality cocaine? 

A Yes, it is. 

Q Would you characterize cocaine that is 10 

purge as geod cocaine? 

A No, I would not. It is garbage. 

Q And it your intention, as far as the people were 
concerned, ycu told inne you wére going to sell this 
cocaine, in effect? 

A .@S. Iwas posing as a dealer. I told them 
if I w-s going to buy an ounce, I wanted good stuff for 
the money I was spending. aes 

Q Did you know on that dav, since you had exneri- 
ence, did you know what the retail price was of an ounces 
of cocaine? 


A It varies. 


Q I am talking about on August 6, 1974 with regard 
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> cocaine that could be cut twice. 
A I don't quite understand your question. 
(@) Aren't there varicus factors shat dictate the 


price of cocaine? 


Q Would you say supply is a factor that would dic- 


tate price? 
A Supplier? 
Q The supply of the cocain:. « the time. 
Yes. 


Wouldn't the quality of the cocaine dictete the 


You never know what ycu are buying out there. 

I am talking about before you bought it. 

THE COURT: You asked him the question. Lat him 
finish. 

A You could buy 1.1. You could buy 98 per cent 
cocaine. I have no idea which is 1.1 or 98 per cent. I 
am not a chemist. The only thing I do is buy the cocaine. 
I submit the cocaine to the laboratory *o be analyzed. 

MR. GOLDBERG: Your Honor, I direct the witnsss 
to answer my questicn, not make speeches. 
Jil COURT: What is the next question? 


Were you told to respond in a certain manner 
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2 i when I asked r uestions? 
3 TH. JOURT: Please, no dis2ections to the witness. 
4 || ‘ny direction to the witness will be done through tne 
5 : Court. 
6 | Next question. 
7 | Q On August 6, 1974, what would the market price 
8 be for an ounce of cocaine that was 33 per cent pure? 
9 A There is no market price for cocaine, it varies. 
10 You can pay $800 for an ounce of cocaine which is 35 per 
1] cent and I pay $1500, $1600 for an ounce of cocaine which 
‘, 12 | is 4 or 5 per cent. Vheis is no specific market. Ina 
13 lot of casts you might get high quality cocaine from a 
> M4 good dealer. The price is low because he could efford to 
15 sell you en ounce of the cocaine for $800 because he is 
| 3 
16 buying cocaine on a large scale. Every time he whacks 
7 | that cocaine it doubles his value in money. | 
| 
18 | (Continued on page 109.) 
» | 
nisin ge | j vs 
* 
2 
23 
‘a ‘ 
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‘Q So you are szying thet thers ars a lot of vari- 


ables that affect the price; is that correct? 


A “zc,  Depands on whe is sche dealer. 

Q And ysu névor mentioned any price at all to iir. 
Vernon? 

A Not at 116th Strest. 

Q What? 

A WO, I never ment oncd a price. 

Q Did you mention to Mr. Vernon at any time thet 


you were going *o give him monsys as a gratuity for hel»- 


ing you find people? 


A Wo. 

Q NO? 

A Wo. 

Q But you did, eles to your testimony yesterday 

A Not on August 6th. 

Q On some future date? 

A On some future date. 

Q Asa matter of fact, ih gave him money mors than 
once? 

ry That's correct. There is a reason behind that. 


MR. GOLDBERG: Your Honor, I direct the witness-- 
THE COURT: Just answer the question. Next 


question. 
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After Mr. Vernen came back from “his convers 


had, as you call it, with lr. Paydin where did 


He cam back and 
that where did he go? 
lis went back directly across ne 
engag:d Country in another conversation. 
Is this Donald Payden at the sar 


moment ago? 


fhey didn't go anywhere, none of them left? 
No. 


Were they in ths sams positions when he walked 


Basically. It was in @ group. 
Did you hsar eny of the conversation? 


ae 


No, 


@) How 3 spend with Mr. Payden 


at this time? 
A Aprroximately a minuts or ‘tw. 


And again he was with a group of people? 


Excuse me? 
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they were with a group 
No, I observed billy Vernon and Donald Pay 


conversation. From my observaticn I 


snter the conversation but i:i]] 


the 


somc what, 30 or 40 feet from this 


Say hat. 


Say thet, across “he stree 
Were you parked directly across from 356-1/2? 


I was double-parked. 


Were there cars parked on the north side of 145th 


‘ 


Yes, but they wasn't double-parked. 


Q There was one line 01 cars parked along th2 curb, 


right? 
A s. 


Q And you never ou* of the car to make these 


observations? 
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I didn't have to. 
is not my question. 


Your Honor, I direct the witness 


THE COURT: Answer the question, 
No. 
You never got avt of yCur car, correct? 
Correct. 
Q You were just seated behind your whse] lookin 
across the street? 
Yes. 


Directly across the s+ 


Correct, 
Is that right? 
Correct. 
Q “ [er vou saw, you sey, billy Vernon walk across 
the street, where did you see him go? 
Pa Directly across thz street and engaged Payden 
in that conversation. 
Q After you saw him walk «cross the street? 
A After I ssen him walk across the street? 


Yes, after the second conversation, as you call 
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walked back over to where I was 


Re. 


And he had another conversation 


with you? 


were penina 


ir. Vernon qo? 
A Insida the club. 
entcred the club 


Wacn Vernon encersd the club, Peyden 
starting to walk across 
Is there a door to this club? 


Yes, there is. 


Did you see Mr. Vernon open this door? 


it Opened for him? 
Yes, I did. 
time you saw this door opened for hin, 
where was Donald Payden: 


A Still on the other sids of the street. 
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Still with the group of men? 
Correct. 
Was he talking with this group 

A I couldn't say for sure. 

Q But you can say for sure 

Donald Payden? 

A Yes. 

Q And during your observat.on when you 
wehind the wheel of this car, is it your testi 
at no time saw Donald Payden in conversation with 

else besides Billy Vernon? 
MR. Hacbuvid: Objection. 
THE COURT: Wo, I will permit it. 

A I cannot recall if he was in conversation with 
a particular person when Billy entered the club. 

Q Excus@ me? You cannot recall, is that ycur 
testimony? 

A I cannot recall who he was ir conversation with 
if he was in conversation with anyone at the particular 
time Vernon entered the club. 

Q So your testimony is, you don't even recall 
whether or not he was in conversation with anybody; is 
that your testimony? 


A Yes, you could say that. 
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now long a period was vonald Vayden 


“he street, or across from 356-1/2 1452) 


five and 
jzn walked 
Vernon had already entered +} 
Correct. 
Aad would j f <9 state from that 
the club, thes 
Together 
Club;a 
Vernon exited the club, 
MR. GOLDBERG: Your licnor, I direct 
tne Court to direct 


answer. 


THE COURT: Do you want the question reraad? 


WITNLSS: Yes. 
(Question read.) 
Correct, 

That's correct, 


From your position in that vicinity that 
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! 
2 did vou at any time see Donald Payden hand Jilly Vernon | 
| | 
j 
3 any narcotics? 
| 
4 A No. 
] 
5 Q Did you éver sec on that day at any tims Biliy 
4§ Vernon give Donald Payden any money? 


7 A WO. 
8 Q Did you give Donald Paydsn any money? 
' 
| 
9 A Wo, I did not. 
10 ¢ Did you receive any narcotics from Donald Payden? 
il NO. | 
] 
12 Q Did you overhear *hreugh any sourcs whatsoever 
13 any cOl.versation that day between Lonaid Peyuen, billy 


Vernon, with the subject matter being narcotics? 


No. 


16 @) Would it be fair to say that the only informa- 
; | 
17 tion you had that day eletivs to Mr. Payden's bsing | 


involved in narcotics is information ycu say you ob tainsa 
from Billy Vernon? 


A Cosrect. 


21 | Vv Was it a duty of the members of the surveillance 


t2an or the vackup team to watcii ycu, keep an eye on you 


tnat day? 


A Yes. 


Did you at any time attempt to lose your surv2ill- 
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there coms a tims, froin 


fact your survsillance 


your vehicle? 


MR. HWacuETH: 
TUL COURT: No, will 


I don't think anything 


Excuses 


I don't think anything rzéefl 


cc 
a) 


looking 


; 


team lost sight of 


ects 


I'm not talking about your re; 


reports you have 


HR. MacBETliz Objection. 


THE COURT: Will sustain 


I show ycu 


tus objection, ye 


ask you whether or 


refresies your recollection as to how and under 


-=- Circumstances Donald Payden,  -. Country's nams was 


montione«u 


your 


4 


wiat nignt? 


MR. Nacbelil: Nay we have the docunent idsati- 


ilonor? 


TUL COUPT: Ss. 


First vf all, we'll have your ther notes that 
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you referred to before marked. 
(Defendant Payden Lxhibits A and i marked for 
idsntification.) 
UR. Hackiwn: z y¢ also have = 
document that was shown the witness 


your iionor. 


"WIL COURT: All right. And there 


that you are now examining this wicness with 
to documents that were presented te you volunterily 


z 


by the Government before “his witness took the stand, es 


HR. GOLDisLRG: Correéece. 

‘nt refrési your recollection 4s 
to how the name Donald Payden, or Country, as you call iim, 
was first wentionzd, under what circu: neces that night? 

hat » in your hand-- 

is not a document. This is a SCT confi- 
dentiai informant's statement made by the informant. it's 
not ar. official document. 

Vile COURT: First of all, do you need your 

recollecticn refreshed as to how the name Country was 


mentioned that night? 


BEST COPY AVAILABLE 
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TUE WITNESS: WNo, I 


THE COURT- Al] ri Then why is hs looking 


et any docunent? 


rr 


h 


had 


Q 


mentioned 


A 


that the name Ccuntry 


document, be 


COURT: Sustained. 

Did you say vesterday 
om @ conversation from Billy 
no narcotics that night? 
On him. but that one of his lieuten 
THE COURT: No, that is enough. 
Who mentioned the word “lieutenant"? 

yesterday. 
Vernon. 
Vernon mentioned the word "lisutsnant"? 
Lieutenant and “man." 
Doss that word appear anywhere on your reports? 
Which word, "lieutenant"? 
Yes. 
No. 
At the time while on 145th Street was any price 


thers? 


Yes, there was. 
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What wes it? 


It was $800. 


$800 for what? 


For two halves. 


is two half ounces? 
Correct. 


That was supposed to be the rocky substance 


No, 3 ’aS Supposed to be cocaine. 
Q In other words, you weren't going to get the 
rocky substance that you had anticipated? 
MR. MacBETH: Objection. 
THE COURT: Wo, I will permit 
I didn't know whet I 


Excuse me? 


A I didn't know whet I would receive from Billy 


Vernon. 

Q And you didn't know who you were going to re- 
ceive it from; isn't that correct? 

A No, I knew I was going to receive it from Billy 
Vernen. 

Q Earlier in the €vening you thought you were 
going to receive it from somebedy else; isn't that correct? 


A No. 
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Weren't you going up to 155th Street or 15 


some reason? 


here ever an occasicn that 


There was no iniication of who I was going to 
there. 
Weren't you going to get som2 Cuban cocain2 
Cubans and get seme cocaine from them? 
yes, but I didn't know who I was going to mez 
yden look Cuban? 
doesn't hardly look Cuban. 
Q As it turned out, you didn't receive any narcoti 


from the Cubans; isn't that corract, that night? 


r turned out, you didn't receive 
physically any narcotics from Donald Payden, physically? 
A Not physically. 
Q But it is your testimony that you received ner- 
cotics from another person altogether? 
A Billy Vernon. 


Q) I'm not talking about that. You are saying in- 


directly from another person, another source? 
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“A No. It was Country's source. Vernon 

me that Country's man, it was still Country's cocaine, and 
that Country didn't have any cocain2 on him 

and that Country's man had something, a: 
the cocaine helonged to Country. It's just 

ant or his man was dealing this particular ounces. 

That is what Billy Vernon said? 

Yes, that is what he 

After Billy Vernon came out of 356-1/2 145th 


he got into your car? 


you do at that point? 


With him and the confidential informer? 

Correct. 

Wacre did you go? 

Street and Lighth Avenue. 
What happened a Location? 
that 1c ation the confidential informant lef+ 

the car. lie entered a store. I examined the contents of 
tne two tinfoil packages which I received from Billy Ver- 
non. I had a conversation with Billy Vernon at this time, 

The confidential informant came back into the 


then proceeded to 116th Street and Lenox Avenue, 
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Billy Vernon left the car. 
the confidential informer, or John Law, wired 
that day? 
he was not. 
MacBLTlM: Objection, your Honor. 
COURT: Yes, 


Q Do you know of your own knowledg? whether or 


4 


the informe srs 2 S 2 t or Nagra tape 
I object. 
No, I will permit it. 
A To my knowledgs, he didn't haves 
wearing 
Q When was the next time after 
you sew Mr. Payden walk into 356-1/2 14 


that you had occasion to ses him again? 


Three weeks or s 
the cocaine to the laboratory? 
MR. Macbevi: Objection. Can have a <1me? 


I will withdraw the question. 


llave you seen the labcratory report? 


From the first buy you say you made 


I believe so, ves. 
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‘Q Do you know whether or not it close to an ounces, 


Or was @2n ounce all told? 


MR. MHacBETH: Objection. 
THE COURT: Wo, I will permit 
A I believe 
ccocaing. 
.@) You had no argument with either the quality or 
quantity? 
Corr2ct 


Do you know the difference between 


A gram and a grain? 


Yes. 


What is the difference? 


Sc many grams gqual a gr@in. 
Q Excuse me? 
A SO many grams equal a grain in weight. I don't 
exactly hew muci weight. 
Q So much grams cqual a grain? 
A Yes. I don't Know exactl: the waight. 
() Would you Know how many grai there are in an 
ounce? 


Approximately 27 point something grains. 
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point something grains in en ounce. 


vou know low many grams there are in an cunce? 


(Continued on pag2 126.) 
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@) Did s,ou take any courses where you had to estimate | 


the quantity o- the drug? 

A Estimate? 

Q Yes. 

A It is hard to estimate. 

Q On a later occasion in connection with this 
investigation, didn't you at one time indicate you were 
short a particular buy? 

A It was after it was weished. I could distinguish 
between an ounce and two ounces. I could distinguish between 
two ounces and four ounces or three ounces. I can make 
approximate fair accurate view of it. 

Q On this day and in connection with the later buy 
where you measured on the scale, could you upon observation 
detect any difference in the quantity? 

A In the quantity? 

Q The amount of the substance? 

AK It looked to be 2 ounces. 

Q On August 27th, the next time you saw Mr. Payden, 
where was Payden at that time? 

A In front of the Big Track Social Club, 356-1/2. 

Q Big Track Social Club? 

Yes. 


You on that day entered that social club? 
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Yes, I did. 
As a matter of fact you saw some people in there 
described yesterday? 
Yes. 


When you’entered that club, how 


Approximately 20 to 25 people. 

How big an area would you say that club was, 
observation? 

They had one room with a table a proximately 
that the defendants are sitting at. 

You described yesterday a bar-- 


THE COURT: Let him finish the answer. 


area where the bar was was approximately 


foot. 
size of the room? 
A Right. It had a foyer area. It had an area as 
soon as you walk in, you walk straight. The bathroom 
was situated back there. There was another room back t 
I believe, although I am not sure, I believe there was 
an upstairs to this socia club. 
Q You described a hallway area. 
A hallway area. 


Is that the area that you talked about when you 
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said vestibule? 
A No. I was talking about the front area. 
After you have gone into a second dcor? 
Right. 
You described the bar area, right, 
Yes. 
How many people were in this bar area? 
Approximately five. 
Then you described some people playing 
Shooting dice. 
That was in another room? 
Yes. 
How many people were shooting dice? 
A Approximately 15 people standing around the dice 
table. 
Q Ss that a separate roum where they were shooting 
dice? 
Yes. It was a separate room but if you were seated 
foyer area, you could observe both rooms. 
How many people were in the foyer area? 
Myself and Vernon. 
That is all? 
That is all. 


Was there anybody at the second door? 
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nd door? 


1 door. 


the second door 


other rooms 


saw doors to? 


said there may have been rooms 
e could have been. 


Did you ever go upstairs? 
A No, I ust assumed they had a room upstairs 
d t 
scause they had a TV camera which they were monitoring. 


7 


TV camera in the gambling room and they had 


the second locked door. 

When you say monitoring, did you see any screens? 
Screens? 

TV screens. 

I seen a TV camera mounted on the wall. 


MR. GOLDBERG: May I ask the court to direct 


Witness to answer my question. 
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TIlE COURT: Did you see any screens? 
THE WITNESS: No. 
You don't know that you were being monitored? 


I seen a closed circuit TV camera mounted on the 


didn't > a screen? 
Yo screcn, no. 
liow long were you in tiis club? 
A Approximately 15 to 20 minutes. 
Q While you were in this club, did you talk to 
anybody else besides Billy Vernon? 
I talked to the barmaid. 
You ordered a drink, is that correct? 
That is right. 
Anybody else besides the barmaid? 
I remember speaking to someone about it 
was just like a hello, something like that. 
¢ Were any people exiting and entering this club 
while you were in there? 


A One or two people. 


Q You say first you tried to get in, they stopp 


you because you had a gun? 
A They searched me. 


Q And found a gun? 
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What did that per 


told coul 
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Objection. 


Sustai 


ied. 


your car when 


in the trunk, 


Yes. 


Where was your car? 


In front of the club. 


Was it parked along 


It was double parked 


After someone discovered 


drove away? 


I drove around the block 


officers. 


Did you drive away from 


Yes, I did. 
And 
Yes. 


Who was that? 


you 


was 


the curb 


Say 


it? 


qgoucie 


or 


the gun, you 


and met with my 


356-1/2? 
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you said you met with a surveillance officer? 
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Jackson-cross 


Police Officer harrington and Detective Carlson. 


Was this prearranged that you would meet with them? 
No, this was not prearranged. 

Q How did it come that you met them? 

A It was obvious that they did observe me exit 
club, enter my car and drive away. They met me a block or a 
block and a half down. I told them I was putting my gun 
in the trunk and that I would return to the club. 

When you ieft the club, did you see their 
No, 2 didn*t. 
They were on the block? 

A I don't know where they were. 1 remember driving 
away around the corner and that is when I observed the 
surveillance officer. 

Q Did you have to tell them that you were putting 

gun in the trunk? 

A Did I have to tetl them? 

Q Yes. 

A No, I didn't have to tell them. 

Q You could have placed the gun in the trunk while 

car was double parked in front of 356-1/2? 


A Not really. I could have but I didn't want anyone 


else to see me that I was putting a gun in the trunk out 


of fear that my gun would possibly get stolen. 
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When you came back, where did you park? 
I parked on Edgecomb Avenue facing south approxi- 
feet off of 145th Street. 
To the time you actually gained entrance 
club, did you have any conversation with Donal Payden? 
A No, I didn't. 
Before you entered the club? 
No. 
O Did you at any time see before you entered 
club Donald Payden give, hand or tender narcotics 
to anyone? 
A NO, I did not: 
Q Before you entered the Club, did you overhear 
‘ny conversation between Mr. Payden and anyone else 
ang to narcotics? 
A No. 
Again, you only saw him, is that correct? 
A I observed Donald Paycen and Billy Vernon 
a conversation. 
You saw them? 
in a conversation. 


Did you hear the conversation? 


No, I did not. I observed their lips moving. 


But you never at any time heard any conversation? 
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No, I did not. 
THE COURT: He didn't hear the conversation. Next 
question. 

Q On that day, you had originally wanted to purchase 
some Cubaa cocaine, August 27th, is that correct? 

A I don't remember. 

QO Didn't you testify yesterday that it was 
desire to purchase some cocaine from some Cubans? 

A Yes. 

Q But you didn't purchase any cocaine from 
Cubans after all? 

A That is because he couldn't find him. 

MR. GOLDBERG: Your Honor -- 

THE COURT: The answer is no? 

THE WITNESS: No. 

How many bars did you go to? 

Two, in a two-block area. 

One was the Oasis and the other was the Gallery? 

A Right. 

Q And you didn't wait or ask Mr. Vernon to be 
patient or perhaps stick around and come back to these bars: 
is that your testimony? 

A No. After he visited both bars, he said the guy 


wasn't there, do you want to go back to Country. I told him 
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yes, 1 did. 


Personally I didn't want to go back to Country 


at this time because I was trying to meet Other people 
but at this particular point I didn't meet the Cubans. 
I decided to go back to Country for another purchase, 
Q Did you on any other date go back to the Cuba: 
MR. MacBETH: Objection. 
In connection with this investigation. 
THE COURT: I will permit it. 
There was talk of going back. 
THE COURT: Did you go back? 
Did you go back? 
No. 
When you saw Donald Payden on August 27h, 
physically? 
In front of 356-1/2. 
This time he was directly in 
Yes, he was, 
@) Was anybody in front of the club with him 
that time? 
A No, 
He was alone? 
Yes, 


When you say in front of the Club, was he 
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front of : door, near the door, can you describe it? 


A In front of the door. I would say by the doorknob 


if you were standing by the door. A little further over by 
the doorknob. 
Q And there was somebody by the club who worked for 
the club also near that door? 
A He was on the other side of the door. 
Q Where? 
A Inside. Donald Payden was outside. 
Q In other words, you had to knock? 
Ring a bell. 
In order to see that person? 
Yes. 
Where did you park your car on this occasion? 
In front of the club. 
On the south side of the strect? 
A Yes, the south side. 
Q And no one was with you when Billy Vernon left 
the car this time? 
A Correct. 
Q Again you saw Mr. Vernon go over to Mr. Payden? 
A Correct. 
And again they had a conversation? 


Correct. 


SOUTHERN DI 1 aICT COURT REPORTIAS. US COURTINNNE 
FOLEY SQUARE. NEW YORK. NY. — 791.1020 


' 
| 
| 


' 


A 228 


Jackson-cross 

Just after that -- incidentally, how long was 
conversation? 
A A few minutes, two or three minutes. 
Q And Vernon came back to you? 
A Yes. Donald Payden and Vernon entered the c 
Q How much time transpired from the time you 
enter until the time you saw either one of them again? 
A Approximately 20 minutes Vernon came back ou 

me to come in the club. 

MR. GOLDB Your Honor, my question was 

An hour? 

Correct. 

And you had another conversation 

Yes 


And you and Mr. Vernon attempted to enter the club 


Correct. 


Was Mr. Vernon with you when you > discovered 


gun on you? 


he walk in the club? 


ie stayed there while the guy refused to admit 


he say anything to you? 
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A When 1 left -- he said when you come back, 
me in the club. 
Q Did you tell him what you were going to do with 
your gun? 
A Yes, 
What did you tell him you were going to do? 
I told him I was going to put it outside. 
Outside? 
I didn't say in my car, told him 
to bring the gun outside, 
Q Was this the door that is On the street 
you were stopped? 
A This is the metal door on the street. 


Q So at that time Mr. Vernon could see your automo- 


No. 
Didn't you say your automobile was parked-- 
The door was shut. 
QO So he stayed in ana you left, you opened the 
and left? 


A The doorman opened the door and I left. 


Q When you finally entered the club, when you 


entered it where was Mr. Vernon? 


A He was seaed in the vestibule. At the point he was. 
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Sitting at he could observe-- 
MR. GOLDBERG: Your Hilc .or -- 
THE COUP where was he? 
In the vestibule. 
Were there any other individuals 
No, there wasn't. 


He was sitting there by himself? 


Did you walk 

Yes, I did. 

Did you have a conversation? 
Yes, I did. 

After that conversation with hin, 
Yes. We left the club with Donald Payden. 


Didn't you tell us you were in the club 


Approximately 20 minutes. 
Q How long after you had entered the did you 


see Donald Payden for the first time? 


A Approximately 15 minutes, 


Q Do you know where it was that you saw him? Do 
you know where he was coming from, what room he was in? 


A lie was coming from the back somewhere. There were 
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other rooms back there. I couldn't tell you exactly what 
he was coming out of but he was coming from the back. 
Q So there were other rooms besides the bar? 
A There was a bathroom and I believe one other roor 
on the same level and I also believe there was a room on 
the club upstairs. 
Is it your testimony that Donald Payden walked over 
and Mr. Vernon? 
A No. He called to Vernon. Myself 
then met with Donald Payden. 
Q How did he call him? 
A “Hey Billy, come on." Billy said let*s go and 
we got up and met with Donald Payden. I exchanged greetings 


with Donald Payden by a nod of the head. We exited the 


club together. Outside of the club Donald Payden and Vernon 


walked approximately ten feet away from me in a west direction, 


west of the club. I stood in front of the 
to me and me and Vernon walked a couple of feet east and then 
engaged with Vernon in conversation at which time I gave 
Vernon $400. 

MR. GOLDBERG: Your Honor-- 

THE COURT: Next question. 


Q Didn't you tell us yesterday that somebody told 


you that Donald Payden didn't want to d:al outside or in the 
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A Vernon stated to me Donald Payden didn't w: 


to sell any cocaine, it was too light outside. 


Q Didn't you go outside? 
A Yes, 
What time was it that youwent outside? 
It was about something after 7. 
It was still light outside? 
was turning dark. j It was getting 
into darkness. 
S 7 o'clock on August 27th? 
7:30, around that time. 
Q How would you characterize the lighting inside 
this club, light or dark? 
A The gambling room was. The bar wasn't lit toc good, 
»9f the club wasn't lit too good, from what 
I observed. 
And when you say you exchanged a grecting with 
was this greeting which you had the only visual 
communication you ever had with Mr. Payden? 


MR. MacBETIl: Objection. 


THE COURT: I will permit it 


Did you talk to him on that occasion or just nod 


your head? 
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WITNESS: Just a nod. 
COURT: No words were exchanged? 
THE WITNESS: No. 
@] So far as you can recollect, no words were ever 
exchanged between you and Donald Payden? 
You could say that. 
Excuse me? 
You could say that. 
It is not for me to say. Can you say that? 
I would say there were no words used. 
And your testimony was that you saw 
an automobile, is that correct? 
A 1973 two-door, two-seated Mercedes-Benz. 
MR. GOLDBERG: Your Honor, I ask the court to 
Girect this witness-- 
THE COURT: I will permit it. Next question. 
Q Is that the last time you saw Mr. Payden on 
August 27, 1974? 
A Yes. 


How long after that,after you saw Mr. Payden 


and Mr. Vernon as you say enter an automobile, did you have 


occasion to see Mr. Vernon again? 
A Approximately an hour later, a little more than 


an hour. An hour and 15 minutes later. 
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Do you know of your own knowledge where 


that hour period? 


To my knowledge, he was with Donald 
Where was 
Manhattan and/or the Bronx. 


Do you have any way of 


knowing 
I was not familiar with where Payden lived 


Do you have any way of knowing that? 


No. 
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Q Is your statement a moment ago that 
Bronx, from the fact that you knew where 
A Yes, I knew where Payden lived. 
Q Is that the reason why you thought 
Bronx? 
A lie went to his house or to 
which Vernon stated that he had a Cuban connec 
on 96th Street in the vicinity of Riverside 
that he was going to one or either one 
locations. 
Q You assume; do you know? 
I say, I assumed. 
Let me ask you this: Did Bi 
where he is going with Donald 
A Not at that time. 
Q Do you know whether or not 
Surveillance cars in the area thet wer 
on 145th Street? 
MR. MacBETH: Object. 
THE COURT: No, I will permit. 


A Yes, there were surveillance cars. 


Q Do you know whether or not officers attempted 


to tail? 


A Yes, they did. 
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? what happened? 
Objection,your Honor 
5, SUStained, 
a fact that the officers said 
that car somehow? 
MR. MacBETH: Objection. 
COURT: Sustained. The jury 
reason of asking a question. 
Next question. 
Did you, when you left the area at that 
time with your fellow officers? 
did. 
i you impart to them information w 
rem find Donald Payden and Billy Vernon: 
I might have. 
Is that your answer, you might have? 
A I might have told them that } miqht be headed 


towards the Bronx. I can't say for positive that I told 


him that, but it’s a possibility I did tell him that. 


Q When you left 356-1/2 you were alone at that point; 


is that right, on August 27th? 


A Yes, I was. 


SOUTHERN DI./RICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY »QUARE, NEW YORK, N.Y. = 791-1020 


146 
And you knew there was chain in the area, your 
crew, right? 
A 
.@) x group and you are telling this court that 
you had some information that would lead you to believe 
where they miqht go? 
A That's correct. It was a theory I had. 
What was that? 
A It was a theory I had. 
Q Did you impart to these police officers, 
you tell these rine other officers or any of these 
about your theory? 
MR. MacBETH: Objection. 


THE COURT: Sustained. 


6 Did you tell them where Mr. Payden or Mr. Vernon 


might be found or where they might be going? 
MR. MacBETH: ANbjection. 
THE COURT: Sustained. 
Do you know of your own *nowledge how long Mr. 
and Mr. Vernon spent with cach other during this, 
you say hiatus of one hour between the time you saw them 
enter a car and you again Saw Mr. Vernon, as you testified? 


A Vernon stated to me that him and Country-- 


THE COURT: You wouldn't have any way of knowing, 


SOUTHERN Di, i kICT COURT REPORTERS. U.S, COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


238 


elh Jackson-cross 
would you? 
THE WITNESS: No. 


COURT: You didn't see him? 


all intents and purposes 
THE URT: Sustained. 
Q Would Mr. Vernon have been dropped off around 
the corner? 
MR. MacBETH: Objection. 
THE COURT: Sustained. He says he didn't see 
rom the time he left; is that correct? 
THE WITNESS: Correct. 
THE COURT: All right. Next question. 


r@) Was that the last time in connection with this 


investigation, the time that you saw Mr. Payden enter that 


car, was that the last time you sew him in connection with 
this investigation? 


A In connection with it? or ‘ved him one other 


I observed him one other time. 
When was that? 
I can't recall the date. I was passing by 145th 


and I observed Mr. Payden in the vicinity of 356-1/2. 
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In other words, on the sidewalk again? 

Yes. 

But nothing transpired at that particular time? 

There was no -- I wasn't actively involved in 
an investigation on that particular day when I observed 
Donald Payden. 

1) It was just coincidence? 

Coincidence, right. 

And on October 23rd you never saw Donald Payden’ 

NO. 


So all told -- 


MR. GOLDBERG: Your Honor, I move to strike that. 
THE COURT: Yes, it's stricken. Th 
disregard it. Next question. 
Q told, Officer, how many minutes in the m 
of August, September and October did you actually obser: 
see in front of you, Donald Payden? 
A How many minutes in the three-month period of t¢t 
10 to 15 minutes, I would say. 


10 to 15 minutes? 


The most 20. 


Q Except for the acknowledgment, you had no commun 


tion with him during this three-month period? 
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But I did observe the 1973 Mercedes-Benz that day 
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Excuse me? 
Q Except for the acknowledgment, when you say he 
Shook your hand or acknowledged your presence, 
extent of your direct communication with Mr. Payden? 
A Yes. 
At no time during this period did 
any money? 
A With any money? 
Any money. 
No. 
@) no time during this period did 
any drugs? 
A No. 
@) Did Mr. Vernon at any time tell you that t} 
Cuban people were his connection? 
A lie told me he had a few connections. 
MR. GOLDBERG: Your Honor, 1 again ask the 
court to direct the witness to answer my question. 
THE COURT: I think you phrased it in such a way 
that is the only answer called for. I will permit it. 
I believe the way you phrased it and the way 


your tone of voice was, I think that his answer was responsive. 


Q I will repeat the question: At any time did Billy 


Vernon indicate to you that the Cuban people were his 
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connection or a connection of his? 
A He indicated to me tht he had many connections. 
Did he indicate the people in those two bars or 
s looking for in the Oa&Sis and the Gallery were 
other connections? 

A Yes. He mentioned his name, ‘here was an active 
investigation going on that particular person by Group 39. 
I believe his name was Frankie. 

Q That was another connection? 

A No. That was his Cuban connection. Like 
ne had many connections. 

9) Would a purchaser of cocaine be more likely to 
pay a high price if he were told that the quality was good? 

A Excuse me? 


Q Would the purchaser of cocaine be more inclined 


to pay a higher price if that purchaser were told that the 


quality of the cocaine was good? 
A That was a lengthy question. Could you possibly 
repeat that again please? 
MR. GOLDBERG: Would you read the question? 
(Question read.) 
A Depends who you was getting it from. If he had 
a good connection you would pay 8, 9 hundred dollars for. 
If you had a bad connection, you could pay up to 14,$1500 
it. From whom you deajt with. 


SOUTHERN Di 1 4iCT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, NLY. — 7¥i-1020 


Ose 
‘= 


Jackson-cross 
at "n> ns - se 
Of nercotics 
Officer Jackson, - hed a very good conne 


could get « 1 ->y stuff, would you be i 


negotiated 
est quality, 
source in 
Clined to pay a higher price? 
NR. MacbBbeETu I object. 


. : 1 . - 5° 3 
COUR: eusScalnea. 


1, - WwW }- } 71H 
Aaeve Worked j 


THki COURT: Susteinsd. 
Q Are yeu ta@lling us then thet 
that I had gcod quality ot i: S ( tne amoun 
of nonsy you paid for 
lik. Lili: Objection. 
THLE COURT: Sustained. 


Did you ever snort at cocain:? 
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WR. MacbETiH: Objection, your lcnor. 
TliL COURT: lie already ansi 


ere rs 


you used. 
I would the majority of 


Q *elling us here 


check it out, by certain psople? 


When they 


COrrscs. 

can check it out 
THLE COURY: There is no question befors you. 
Do you know how many autos were used by your 


Vu 


tsam, ycur group, if you know, cn August 272h? 


MR. HMacBETH: Objection, your Honor. 


THE COURT: No, I will permit it. 


A If I can look at my reports I could 


approximatoly. 
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(Pause.) 
bid this individual named 
namé Country or Donald Payden? 


Objection. 


vou 


contraband, the cocaine, a fingerprint 


astic bags or 


RY 
moO. 


@) Is there a facility with either 


Police Department or the Task Force 


It's very hard lifting pr > from a plastic 


tinfoil. 
When you sey very hard-- 


Very hard, very difficult to lift a print 


~ 


a plastic bag or tinfoil. 


Iam handling the baq, I might 


tie 


be rubbing the prints off. ‘There is diflerent reasons 


why w2 don't bring it to the leb and havs this done. ‘here 


1S many reasons. 
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‘6 But **ey have a fingerprint laboratory in 
City? 
A Yes, I would say the Police Department has one, 
I would say “he Federal Gover:imen:* S$ ons. 
Q Excuse me? 
A I would say the Police Departmen 
would say the Federal Government has ons. 
Q 
fingerprints off the plastic or off of 
A A plastic bag or tinfoil. 
Or tinfoil package? 
Right. 
Are you saying it is impossible? 

I'm not saying it is impossible. I'm 
ing it would be a very hard thing to do to get a good 
print or a clear print. 

Q What you are saying is, it might 
smudged by somebody touching it? 
MR. MacBETli: Objecticn. 
THE COURT: Let the witness testify. 
It could have been smudqed by me. 
Is your reason why-- 
That is not the only reason. A plastic bag is 


wrinkled, it's very hard getting a good print off of it. 
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familiar with the book published 
Federal Bureai f Investiyation of the United States 


Justice called 12 Science of 


ve you ever looke: ¢ this book: 
lacBETH: Objectiocr 


RT; is not familia with 


lily COURT: Sustained. 
MR. GOLDBERG: M pd ny €stion, 


~~) « 


lionor? 


Till; COURT: No, because the form is already 


Q Did you take on any occasion during this 
gation any contraband or any of the containers that 
the contraband for fingerprint analysis? 

MR. NacBETil: Objection. 


THM COURT: No, I will permit that. 
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“A 

.) Mr, Payden and 
Mr. Vernon 

A During this operation 
graphs were ‘*aken. 

Q My question to ycu-- 

HL COURT: id no photographs were taken 

during that opération. «Tl ers 

Q bo you know who was responsible for 

no photographs were taken? 


cBETH: Objection. 


Jackson, aside n what you say ir. 


told you, 1S there any evidence whatsocver that indicat<?2: 


Donald Paydcn was selling drugs to you during the months 


of August, September and October 
MacbLeTil: Obj 2c710N. 
COURT: Sustained. 
GOLDBERG: Wo further questions. 


COURT: ; ] tak2 our morning recsss. 


ittle longer then usual, Lut ws will sake 


Don't discuss 


(The jury lef: the courtroom.) 
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Jachson-cros 
COURT: awlyp 


MLYERS: Your 


Te - 4 : os to P > 
JUSS Wonad ; > 1S any* Aang 


ection with any rulings that 


give you that opportunity every 


Hearing none, I 


(Recess. ) 
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249 
Jackson-redirec+ 


(In opsn Court - jury pres 


Ave 


REDIRECT EXAM 


In relation to 
daily activity sheet and 
Correct, 
urchase 


~- 


nad a daily activity 


Q In O a 23 you did 
cocaine? 


Tnat is correct. 


Q In relation to that, you fillod out only a daily 


activity sheet? 


SOUTHERN DI.‘ RICT COURT REPORTERS US COURTHOUSE 
FOLEY SQUARE. NEW YORK. N‘\. — 791-1020 


290 


Jackson-redir: 
1S correct. 
August 27th, is it true «nat 


. mec j . Vas 
fC entéred the club 


THLE COURT: Sustained, 
-SCYrivbs fC fie jury the thorou 


the 
K¢l transmitter larger t 
THL WITNESS: 


a) . rDr1y 
4uin COURT: 


Would you describe thoroughn 
{risking that you received? 


A I was frisked from the shoulders down around 


gown to my 2en my legs, around my w 


{risked me twice around my waist which he didn't find 


the third time the doorman hit me underneatt 


SOUTHERN Di. I RICT COURT REPORTERS, US COURTHOLIS: 


n c 
fh 23t 
Kk yb. 3 Jackson-redirect 
my buckle and he knew-- 
GOLDBLRG: Objsction. 


COURT: Sustained. 


Me looked at me and smiled. I informed nim 


vue cnly reason 


vyeceausse 


I waS carrying a large sum of money. 


Wheat is the size of a Wa ape recorder? 


It is approximately 


inch thickn2ss end approximately six incnes wid: 


Q How does that compare in size to the pistol 


wD 
yuu 


carrying on tha 27tn of October? 


It is much largér the : 


tha: the pistol. 


urthner questions. 


mWweywVe 


WR. MEYERS: May. 


THE COURTS: Only in connection with t 


brought out by Nr. Goldberg's cross #xamination. 


MR. MLYLRS: I raise a question yesterday as a 


defens2 and I think at this point now 1 should be permitted 


to go into thos2 questions. 


Wii COURT: I ¢hought I held vou weren't: entitled 
to..go. inte Le. 


MR. MEYERS: I was going in a certain direction 


and stopped there on the assumption 1 would be permitted 


tn interrogate. 
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Jachson-radirect 
WHE COURT: After the jury iied retired 
cussed it and I adbered to my original ruling. 
MR, MLYERS: I don't knew whether or not your 


ruled on 


HR. MLYLRS: Without trying 
RUCROSS LXANIUATION 
BY HR. MEYERS: 
Q Agent Jackson, going 
Augus= 6, 1974, you did submit YOu préparéd a 
repore on that, did you not? 
foa5 2 dae. 
QO And tha = : ] j W2S prépared fron 
a memorandum ysou had k efter the incident occurred? 


5 


eS=2 Of ycur rcecollsction, approximately 


incident occurred did you make 


i FYeturned to the offics 
Scrap piece of paper pertinent information 
Which I reccived on that dey. 
@) Was that in a permanent book form or on sheets? 


On a scrap pieces of paper. 


Those sheets, I understand, or the original 
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rkjb 5 Jackson-redirect 
memoranda were destroyed by you pursuant to a direction or 
a customary procedure in the department? 

A The scrap paper was destroyed after 


pertinent informatio 


soon after the incident curred would 

say thet the repert that you prepare ‘nea August 
1974 inciden= was prepared, approximetely? 

Approximately one day. 

You yguoted in your report cf August 6, 

conversation thet you say you had witl 

is: that right? 
MR. MacBETH: Objection. 


THE COURT: Sustained. 


Did ycur report contain a verbatim statement 


2 summary *oO the vest 


You are referrir 
thing not in evidence. 
Q Your rsport of August 6, 1974 indicates-- 
MR. MacBETII: Objecticn. 
Thi COURT: Sustained. 


You can'* read from a document not ine 
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NLYERS: 


You cannot read from a 


MEYLRS: I am not reading 


TH COURT: You just said “it 


On August 6, 1974, y 


informant, to 116th 
4S COErrect. 


nucd on next page.) 
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Q 


= 
i 
2959 
Jac*<son-cross 


When you got there, were you introduced to 


Vernon by Mr. Law? 


A 


Q 


Yes, I was. 


Is it a fact, Agent Jackson, that you were 


introduced to Mr. Vernon as a cousin of Mr. Law? 


A 

Q 
had you? 

A 

Q 

A 


had a lot 


A 


Q 


No, I was not. 


You had never met Mr. Vernon prior to that 


No. 

Was there no introduction at all as to who you were? 
My name was Troy. I was a cocaine dealer. I 

of money. I was portraying a cocaine dealer. 

Did you give him your name? 


Yes. 


What name did you use? 


SEOV> 
Did you tell him where you lived? 
No, I did not. 


Did you tell him who had sent you or how you 


happened to be at that particular place at that particular 


time? 


A 


Q 


He knew that. 
Pardon me? 


He knew wny I was there. 


SOUTHERN Dis i ICT COURT REPORTERS, U.S. COURTHOUSE 


Jackson-cross 
I didn't ask you that. Did you tell him? 
Tell him what? 


And you were not introduced as the cousin of 


No, I was not. 

Q Did you tell him you were interested in 
cocaine? 

A Yes, I did. 

Q Did you indicate to him, of course, that the 
purchase of cocaine in the quantity that you saw it, 
that you intended to resell that cocaine? 

A I left no doubt in question. 

In other words, you didn't imply to him you 


to utilize this cocaine for your own use? 


MR. MacBETH: Objection. 


THE COURT: Sustained. 

Therefore, is it a fact, Agent Jackson 

Police officer. 

Patrolman Jackson? 

Police officer. 

THE COURT: He is a police officer. 

MR. MEYERS: I wanted to promote him. 

THE COURT: It is not a question of promotion 


or demotion. He wants to be called a police officer and 
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rkh 3 Jackson-cross 
that is what he is, is that correct? 
THE WITNESS: Yes. 
Is it a fact you wanted to utilize Mr. Vernon-- 
MR. MacBETH: Objection. 
Q Is it a fact that the purpose of your conversation 
with Mr. Vernon in the company of Mr. Law was to have 
Mr. Vernon go out and get you people who would sell the 
cocaine to you. No, sir. 
MR. MacBETH: vUbjection. 
tHe COURT: iI will permit it. 
Q You were interested in buying the cocaine, 
weren't you? 
A Excuse me? 
Q You were interested in buying cocaine? 
A Yes, I was. 
1) I assume you knew that Mr. Vernon did not have 
the quantities of cocaine that you hoped to buy? 
MR. MacBETH: Objection. 
THE COURT: Sustained. 


Q Isn't it a fact that Mr. Vernon was acting as your 


agent in procuring this cocaine? 
MR. MacBETII: Sustained. 


Q When the August 6th transaction took place, your 


automobile in which Mr. 


Law the informant was riding, they did 
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Jackson-cross 
approacn in front of 145th Street, in front of this 
particular bar? 

A Biq Track Social Club. 

When Mr. Vernon went into the bar-- 

A Social club. 

Q Did you give him the money for the cocaine? 

A No, I did not. No, I didn't give him any money 
and I didn't have any cocaine to give him. If I would have 
given him cocaine, could have been arrested for sale. 

Q Was the money transferred after he came out 
of the bar and delivered the package to you in the automobile? 

No. The money was given to him before he entered 


the social club. 


@) That is what I am referring to. As he left the 


car, you gave him the money to go in and buy this cocaine 


for him, is that what you told him? 

A I didn't tell him that. He asked me for the 
money. He said he had to go in the club to get the package 
ind that he needed the money and he would be right out. 

Q And you knew he was going into that bar to buy 
this cocaine for you as an accommodation? 

MR. MacBETH: Objection. 
THE COURT: Sustained. 


In your conversation with Mr. Vernon where Mr. Law 
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rkh 5 Jackson-cross 
was present, didn't Mr. Law tell you or 
MR. MacBETH: Objection. 
THE COURT: Sustained. 
Q Did you ask Mr. Vernon to get you the cocaine 
as a favor or a friend of Mr. Law? 
No, sir. 


9 On August 6th when you left 116th 


proceeded to 155th Street, is that right, originally? 


That was the original destination? 
A In the vicinity of 155th Street. 
Q 155th Street and Broadway, that is where you were 
headed for originally? 
A Yes. 
Q The destination 155th Street and Broadway, 
you weren't told who you were going to meet there, were 
you? 
I was under the impression -- 
THE COURT: No. Were you told who you were going 
to meet there? 
THE WITNESS: Not at particular name. 
Q In other words, when you left 116th Street on the 
way to 155th Street, was it for the deliberate intent and 
purpose of meeting Mr. Payden? 


MR. MacBETIl: Objection. 
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Jackson-cross 
COURT: Sustained. 
that the objective? 


MacBETH: Objection. 


did you expect to see 
MacBETH: Objection. 
COURT: Sustained. 
sre on the trip to 155th Street 
>d suddenly, wasn't it? 
Stopped suddenly? 
In other words, Mr. Law observed somebody on 
the sidewalk? 
MacBETil: Objection, 
COURT: I will permit it. I vill let you get 
into that but not that way. 
A No, sir. 
never did get to 155th Street and Broadway? 
At 145th Street and Broadway I made a U turn 
and proceeded back to 356-1/2. 
Q What caused you to stop at 145th Street? 


A I was directed there by Billy Vernon. 


.@) So that the appearance or what you say was the 


appearance of Mr. Payden, was purely coincidental at that 


time, wasn't it? 
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Jackson-cross 


170 


Yes. It was a stroke of luck that he was outside 


that particular time. 


MR. GOLDBERG: Object to that charactcrization. 


THE COURT: I will permit it. 


©) In other words, that Mr. Vernon, when 


116th Street, intended to take you to Mr. Payden, 


right? 
MR. MacBETH: Objection. 


THE COURT: Sustained. 


SOUTHEBN DI. AICT COURT REPORTERS. U.S COURTHOIS 


prove 


You understood what he 


£9 whom? 


“MachiTli: Objecticn. 


SOUTHERN |.isTRICT COURT REPORTERS. US. COURTHOUSE 


GOLDULRG: 


*his transaction on Au 


lir. Vernon any gratuity? 


SOUTHERN LisTRICT COURT REPORTERS. US. COURTHOUSE 


wie give 
packag: for ‘11a Theat is I gave Vernon 


cccasicn 


“nought you was going *o s*raigliten 
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st and make su everything 
a good nackaq 


On August 27%) 


{1escriv2d? 


MacuLlTti: 


you make 
pirteining *o the Octob 
Did I make whet 


Did you make 


refresa your r2c 19n whether or not you did 
Gescrivp: the paymecic she $100 as b2ing-- 
MR. Hackeyvhi: Objection, your honor. 
--an introducticn? 
TIL COURT: It is improper 
properly asked 


deseribe that on “hat occas 


SOUTHERN Li. SRIC™ COURT REPORTERS. U.S. COURTHOUSE 
if / 7 O LY. = 791-1020 


JACKSON 


intrcducticn? 


weresz=scs 


+h 


YOu gev2 him $50 for ¢] 


Aenriiice 
~-roaucecu 


2 a) 
SO; 


iacbETH:  Objecticn, your Honor. 


wustained. 
an intrcduction gratuit, 
MWacBETi: Objecticn, your lionor. 
wil COURY: Break 1t down into ons question. 


Wnat distinction was tiier2, if any, between 


a | 


2» IV lle 


© you gave co iirc. Vernen cn August 


SOUTHERN 1!,TRICY COURT REPORTERS, US. COURTHOUSE 


eljb 


Wifi 


is 


of Auqust 


[sc — | 
Was mereiv 
lace 


COURT: 


8S gd 


a la 
GuUucOMovu1l a= 


yesterday you 


gave 


ny 
v 


*ion of wnat a 


conf 


EcLiz 


it 


TU: 


Jackson-rz2cross 


to nim on 


s fa ny ? 


no distinction. 


for appreciaticn that 


only 


Ac 
ee hee! 


re o. I gave 


lait 
and 
in sroduc3 
Objection, 
Sustaine 
DECK 
on 


en Explanaticn e@ 


ident+ial informe 


Objection, 


COURT: 


MGN=, Wact 


are 


dential 


infornan*? 
Hh. 


COURT: 


you 


MacBLi 


13 


+VSr 


Objacticn, 


le) 
— 


tmployscd cr 


U.S. COURTHOUSE 
= 791-1020 


Oc Tover 


\ 


sver emnloyx 


to “Auqust-- 


vbeECaus 


THLE COURT 


narcotics conversetions 


defendan® Vernon. Ws did not particinzts 
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conversaticns. 
$e} ) fir. 


would greatly annreciat®e |! Vernon-- 


--dcing yeu 5 yY naving 


patrolman 


24eh 


Objection, your 
No, I will permit 
Between what time? 
THE COURT: August 6th or 7th 
MR. MEYERS: The first occasicn 
THE COURT: August 6th d Augus* bo you 


snow whether he was 


THUR WITNESS: I have ne idea. 


| 
| 
| 


During that particular period that I just described, 
sO August 24th of '74 did you make any 
further atten 


p= £O contact Mr. Vernon? 
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em 


I went 


Anv 


other 


Some 


I méan 


hav? 


dzliberate 


+he 


rec2ivid in 
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Jackscn-r2Ccross 


the circumstances und2r which you say 


Augqus® 24, 1974? 


SOrrv 


<nere 


up 


we c *~ 4 
CONVerse sion 


neo“es of that particular convers 


details you had incorporated, as 


menorandums, we: 


pursuant, of ccurse, *o whatever directive 


vour dtnertmen®,. I am not. attribut- 


des 


Am I correct. in 


Mh. 


THE 


were 


SOUTHERN [. 


N2cbLeTtil: 
COURT: 


eventually used 


Opjection. 


Didn'* you *#ll us that your notes 


to transcrive the stattment, and this 
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] cljb Jacksctn-recross 180 


*“ranscribed 


nostcs 


w 


supsrvisor and tne 


THE WITWESS: 


9 Q ithe August 27th *ranseacticn in waich you annroaeciie¢ 

10 tir. Vernon directly, is that righ*t? 

a A Trhet is correct. 

2 Q Did he know thet you were coming? 

13 A lic tcld me I could catch him up shere env ‘tins. 

2 14 @) Did vou go s2eking for him, looking for ii 

15 A I went up in the aréa and met him at nis usual 

16 location. 
| 

7 Q And you wers looking for him particularly, werén'* 

18 you? | 


19 A ¥ 


(n 
A 


tS. I wsent up chere *o seé hin. 
20 O How much “ime did you snend in searching fer Nr. 


21 Varnon on that particular occasion? 


22 A Not long. 


23 '@) Between August 6th cf '74 and August 27th of 


Ss 


1974 nad you made any similar search looking for lr. 


V2rncn? 
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_ 


eis lina, your. Honcr. 


*“hink he is 


Pucting @ poans of 
S all we aré getting into. 


Did you datermine that Mr. bell nad given vou 


4 


narcotic which was underwitight; is that rigint? 


A Y«s Af<er the examination of the narcotics, I 


weighcd and the scala indicated 


peckege was short of two ounccs. 


() On determining tinet, did 


you end Mr. Vernon 


SOUTHERN | (STRICT COURT REPORTERS, U.S. COURTHOUSE 
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b21ll brethzrs cr did he turn 
you and complain about the underweight? 
accompanicd by lir. Vernon. 
Laster el] Vernon didn't have any convers: 
ester 


asc 


under 


And ths physical 


~ — i. ~_ * 
if apartment, you 


Q Was there anybody 


1¢ Bells, your and lir. Vernen? 


wii 


was a female in another 


tnat vou referred 


his girl friénd. 


referred to as 2 confidential agznt or confidtntial 


was iit. Jolin Law whe accompanisd you in that 
éutcmobile? 
MR. MacBLiil: Objection, your onor. 
THE COURT: Sustained. 
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Anv“«#hing 


Wnaet mads¢ 


‘Ver in 356-1/2 


no*. 


ars Saving co be or jury 


that decisicn b2causse you have betn in after-hours 


clubs wefore? 


A I base that decision btcause 
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yee 5 


=» &° 


ae 


Irs wanging 


ete t 1 


aC euUe&liy 


Sustainc 


identally, have 


“iil Cou: 
sR. GOLDLINR 
and the forms 
, end not 10/23 because 
Taé question is 


into. 


SOUTIIERN Lis TRICT COURT REPORTERS, US COURTHOUSE 


THLE COURT: Ssustaincd 


Did you make any contect 


and a*ttmpt ek £9 him? 
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‘ed Sec 1213 
if you want. 


SOLIDI} ‘ 
« GOLDILLARG 


courtroom I mad? an appliceticn ¢ : merning in 


which ypu indica*2d you r2 


ence to the preducticn or 
the confidantial informer, in that 


*he circumstances of this cas2, lecking at 
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7 . 
a confiadental 


sljb 
informant producible, 
MR. GOLDBERG: I*2 was conced2d-- 
THE COURT: If you look at proposed Rule 
of Lvidence which wrr2 rejected 
s32 what I think is thie apprepriate 
informer is concerned. 
think und¢ : j et forth undsr thet. Rule. 50] 
Shs. wey i* it 
snaown ms envthing %: requires th: production of tinat in- 
formant. 

HR. GOLDSLRG: Your Honor, since it's been cone 
cided by “he Government “hat in fact this individual is 
Jchn Lew and in fact he was ¢!) Government 

privilege existing any more. 

eR. liacbETH: 
of the G: -aernment, 
nenéed, che guestion \ E =o Wad) wes tis. conficen: 3 
informer, it's I he usfendant Vernon knew ‘the 
identity ‘he person wy s “nera = stion came 
ah yr way arcund, sin Law tha There's been 
no concession on the part of the Government. 

MR. GOLDBERG: Then in like of Rovisro 


and other decisions, perhans an in camere hearing or pro- 


cséding with this confidential informant might be 
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wheth2r or 


zd on Augqus 


has besn 


of Augus* 


“Mv. 


GOLDBERG: SNers is 


Circu; 


Cour 


undirstend the law, 


ad1scicsurs¢e 
chose ss5ucs 


oh tare = 


“(Tr yO Cleves Delkes ? 
GOLDULRG: woud °* 


*he overt ac 


Ssccurred? 
COURT: 


NR. HMLYERS: Once wt hav2 


so-called confidential informant, 


i= is 2 question: o£ 
wasther witness will preve cf assistance or banefit 
So the defcnse. I have a different problem, as I iiave 
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s > & 


ta vou on S2veral 2si : do feel that 
end he 
@ participant, should b= produced because 
sher2 was a motivating factor for 
himself and had 
guilty of *wo narcotics sctftnses nroximat2 
of the alleged offenses of 
dsvélop wnat consid2ration 
and what role ne plaved in is particuler proce: 
=o know-- 
COURT: 
ILSYLRS; I also hevse ‘i¢ 
THD COURY: I rule otherwise. 
put on ths entrapment dsfense, it is up to you. 
know wnether e : convicticns on tie 
client, prior convictions, 
mont defenses thty may even put 
You aer@ awere ¢ “hat, erent 
Hk. MEYERS: Yas, but 


chet just cams ou Shen. chr 


S8sscntial for this defendant 


the crinss. I have 


and Sorrs1s against 


put aim in a very difficult pesition-- 
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THE COURS: 


o4 rth ean te 
bday. MOYERS 


> develop 


osm « , 


~SStlmony cf the Gov 
=SGarily coersion 
a ewsce ee Ihe 
-I1nd moving-- 
tit ce5(. waieane 
444k, COU wa: 


+> INYLRS: 
silve shi Luho: 


pet Fe Or: 


~OULY. 
Certainly you can. 


re 


3 intrcducing 


=d confidintial 
sh1is defendan*? 


nuuce- 


you induce jis 


Wore a con- 


a\nd all shat: 


COURT: Obviously he: didn'+ know. 


iio-- 
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i eljyb 


| HMR. MLYERS: The point is, w2 are entitled 


® daave 4iws 


qe 


interrogates this confidential agant *°o determine-- 


y 4 THE COURT: T haven’* seen that you have dis- 


6 


+c 2 substantial issue in *h2 cass. There 15 
thet that you have shown me *hus far. nd 
| 
8 s ~ + "4 a +) - , aa*4 - } - 
‘hat is the threshnold quss*icn, as I fake 1-2. 
. g . + 
4 MR. MEYERS: Is yceur Honor “aking “ne posi%icn, 
| 10 a ~ a ~ T ) = - tee -~ - ~ a. 4 om 
che thé I will not be permitted *o ember: or continu ‘ 
1 ny contenticn that I want to develop testimony “hea will 
19 } 
= esteblish an sntrapment defense? 
13 " “ 


THY: COURT: All I am sugq7sting 


4 
14 rr) ' -hraac p 7 ack +nh- VIueca*AToNns owe twan* src) os ) 
Ou qd ahrzaed and a@SK “Ne Ques 2i2c8Nns 1 Wen. 2 2 Wisk 


MLYERS: I hav2 made the request for nre- 


confidsnzial agent. ify ssccrd question 1s 


is it ycur Honer's intsnticn to 


that, if I subpoena him, 


confidential agent as nart of 


. stop mz from examining “hat 


defendant's cas?2? 


TNE CouRT: I don't knew what I am going <9 do. 


ubpoerna him and ask him questitns and I will rule 


he questions that vou put to him. Obviously, the fact 


can subpoena him means thet you have his address. 


crue? 
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defendant Paydsen this afternoon jus~ 


“et, 
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It should be v2 
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Everything 


THE COURT: I know. 


5S¢s 


that these witne would be bricf, 
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AFTERNOON SESSION 


(In open court - jury present.) 
Ru HY, eallied as a witness, 
testificd as follows: 
You sound as though you have 
loud voi - I hope you keep it up. 
DIRECT EXAMINATION 
BY MR. MacBETH: 
Gfficer Nerlihy, how are you employed? 
By the New York City Police Department. 
@) How long have you been employ 
Department? 
A Nine and a half years. 
0 Where were you on duty on the day of Auqust 
A I was assigned to the New York Prug Enforce 


Task Force. 


. . ‘ *. { 
QO What activities in a qeneral sense did you undertar 


in the course of that evening? 
A I was an investigator for a drug operation. 
Where was that drug operation taking place? 
MR. GOLDBERG: Objection. 
THF COURT: Sustained. 


Where were you in the course of that evening? 
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the Larlem area, 145th Strect, 16th Sty 
9) Officer Herlihy, I show you what has been marked 

Government Exhibit 1 for identification. Can you 
that object? 

Yes, I can. 

What is it? 

{Yt is Exhibit No. 1 from a case in that area 

has been signed by me as the sealing officer. 
When that that come into your possession? 
On August 6, 


How do you ascertain that? 


I put the date on the envelope when I 


From whom did you receive the objects in 


Police Officer Chris Jackson. 
What did you do with that exhibit after you had 
received it? 
A At the New York Drug Enforcement Task Force, I gave 


it a field test and then I weighed it and sealed it in this 


envelope, heat sealed it. 


Q After you had weighed and sealed it, what did you 


do next with it? 


I placed it in the Task Force safe. On the next 
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morning I removed it from the safe and Cclivered 
lab, 90 Church Street. 
9) On the 27th of Auqust, 1974, were you 
tir, I was. 
Yhere were you on duty? 
New York Drug Enforcement Force. 
In the evening of that day in a genera] 
what wv. your duties? 
As an investigator. 
Where were you conducting 
A 116th Street, 145th Street, Lenox Avenuc. 


0 . show you what has been marked Government's 


Exhibit for identification. Can you identify that object? 


A I can. I received this on August 27th. I 
it and signed it and dated it. This also was placed 
Task Force safe and this was brought to the DEA lab on 
August 28th by myself. 

QO And that is the same DEA lab that you referred to 
before? 

A 90 Church Strect,yes, sir. 

18) From whom did you receive the objects in the 
envelope? 


A Police Officer Chris Jackson. 
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cross 
Q Turning your attention now » October 10, 1974, 
were you on duty on that day? 
A I was assigned to the New York Drua 
Task Force and continued in the same operation, 116t} 
Street, 145th Street. 
Q I show you what has been mar} 
as Government's Exhibit 3. Can you identify that object? 
A I can. 
What is it? 
This is Exhibit No. 3, the same case. This was 
sealed by Police Officer Chris Jackson, witnessed by 
This was placed in the safe on October 3rd. I removed 


October 4th and delivered it to the DEA lab, 90 Churc} 


Q How can you tell that you witnessed the se: 


I signed the envelope on October 2rd when 
the witness line. 
MR. MacBETH: No further questions. 
MR. MEYERS: No cross. 
CROSS EXAMINATION 
BY MR. GOLDBERG: 
Q You said that on October 10th, the day you witnessed 


the sealing of that third exhibit, you were assigned to an 
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"agation that took you to 145th 
MACBETH: Objection. 
Sustained, 
I will not 
mination, 
my jection? 
ICRETI: He stated 
ng about October 3rd and 


I have October lOth. That is wha 


October 19th? 


On which, your Honor? 


I have to look at the envelope. 
All right. I wrote down Octobe: 
WITNESS: That was an e}? ror on my part. 
tenth mor 


THE COURT: All right. 


@) On October 3rd, it would be your testimony 


your testimony took you to 145th Street? 

A To at least 116th Street that evening. 

Q The question is, did your investigation take 
you to 145th Street on October 3rd? 


A Myself, personally on October 3rd, I don't recall 
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HNerlihy-cross 


up on 145th Street myself. 


Didn't you testify a little while ago on dircce 


investigation involved two locations on that 
th Street and 145th Strect? 

Yes, sir. 

Is it your testimony now 

No, Sir. 

Did you personally go to 


MR. MacBETH: Objection. 
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THE COURT: I will permit it. 


the investigation itself encircled these two 


Whether I was up on 145th Street tnat particular 


lon’t recall. 

Officer Herlihy, on August 6th or August 
have a conversation with an individual known to 
Law? 

MR. MAC BETH: Objection. 

COURT: Sustained. 

you say John Law on August 6th, 1974? 
MAC BETH: Objection. 

COURT: Sustained, 


direct examination. 


MR. GOLDBERG: Then J will make him my witness, 


your Honor. 


MR. MAC BETHi: I don't believe this ; the appropriat 


time to do that, your Honor. 
THE COURT: It isn't. 
If you want him recailed on your case, 
he will be made available. 
MR. GOLDBERG: I would do that, your Honor. 
THE COURT: All right. 
Q Officer Herlihy, you identified moments ago 


three exhibits, three pieces of contraband, is that 
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TEESE 2 Herlihy-direct 
eorrect? 

A I did. 

Q In identifying that contraband, you had occasion 
when you looked at it on those days to ascertain what type 
of a container these three pieces of contrabund were in, 
is that correct? 

A If I understand you correctly -- 

Q You tested some substance, is that correct? 

A That is correct. 

Q liow many times did you test the substance? On 
how many occasions did you test. the substance, all three 
occasions? 

A All three occasions. 

Q You used a field tester? 

A Yes. 

And you had to on those three occasions take the 
out of a particular container and test it? 
Yes, Sir. 

Q I ask you to look at what you have identified 

and tell this Court whether or not there is any similarity 


whatsoever between the three containers that you examined 


on those three dates? 


A Any similarity? 


Q Yes. 
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2 | A Other than each one containing cocaine, no, sir 
' 


3 Q In other words, there is no Similarity whatsoever 


with regard to the containers? 


A NO; S225 


GOLDBERG: 


No further questions. 


MR. 


MAC BETH: No redirect, your Honor. 


THE 


COURT: You may step down. 


(Witness excused.) 


10 THE COURT: Next witness. 


MR. MAC BETH: The Government calls John 


Crowe. 


JOHN C:R2 0 WE, called as a witness by 


the Government, being first duly sworn, testified 


15 | as follows: | 

16 | DIRECT EXAMINATION | 

i? | BY MR. MAC BETH: ! 

18 Q Officer Crowe, how are you employed? | 

19 A As an investigator with the New York Drug | 

20 | Enforcement Task Force. > 

: 21 | Q Now long have you been with the police force? | 4 

22 A Almost 12 years. | 

a | Q 


How long have you been with the Drug Enforcement 


‘ask Force? 


25 A A little over four years. 
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Q Turning your attention nuw to the evening of 


August 27, 1974, were you on duty at that time? 


A Yes, I was. 

Where were you on duty? 

A I was engaged in surveillance with the then 
members of Group 9 in the area of Harlem. 

(@) Where did that surveillance begin? 

A Early in the evening we had rendevoused in the 
area of 114th Street and Morningside Avenue where our 
undercover officer, Officer Jackson and several other 
members of the group held a conference as to the purchase 
of the drug exhibit. 

Q Where did you go from that conference? 

A To the area of 116th Street and Lenox Avenue. 

Q Will you tell the jury what if anything you saw 
in the vicinity of 116th Street and Lenox Avenue? 

A Re.ative to this particular incident I really 
didn't obhverve anything at this particular intersection 
at that time. However-- 

MR. GOLDBERG: Objection. 
THE COURT: Yes. 
Where did you go from that intersection? 


I am sorry but I am a little confused as to 
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~ Q This is August 27th J am asking about, 1974. 


5 | A As I recall, on that particular evening at approxi- 


mately 10:23" or so I observed the police officer Jackson 


seated in the undercover vehicle driving south on St. 


Nicholas Avenue with two male occupants and drive across 


118th Street to Seventh Avenue, down Seventh into 116th 


Street towards Lenox Avenue, then I lost sight of him. 


0 


Turning your attentior Oo the period earlier in 


the evening of August 27, 1974, what you say at that 


time? 


I am sorry, I am confused. If I can refer to the 


MR. GOLDBERG: 


Objection. 
THE COURT: You can't recall? 


THE WITNESS: I am confused about the dates. 


| Exhibit 3504 for identification. Dees that refres}. your 


| recol?: tion as to th. events of‘August 27, 1974? 
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W THE COURT: You filed a report? 
18 THE WITNESS: I consulted with the case officer 
19 and he later in turn filed a BND 6 report. 
20 THE COURT: And you need that report to refresh | 
21 your recollection? 
2 THE WITNESS: Yes. | 
23 THE COURT: All right. | 
a Q I show you what has been marked Government's | 
: | 

| 

| 
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2 } A Yes, .0es. | 
3 | Q Without the jury what happened in the course of | 
4 | that evening and from the time- ; 

5 MR. GOLDBERG: Objection. Asked and answered. 


6 THE COURT: I will permit it. 


~ 


MR. GOLDBERG: Are we in the early part of the 


8 evening or the late part? 
9 THE COURT: That is what he asked him for before 
10 he refreshed his recollection. 
| MR. MAC BETH: That is correct. 
12 ! THE COURT: \ your recollection retreshed, 
13 tell us what you recall? 
14 THE WITNESS: On August 27th I was surveilling 
15 in the area of 116th Street and Lenox Avenue. There 
16 came a tinc that there then commenced a mobil surveillance 
Vi of :vlice Officer Jackson in a vehicle with one other male 
18 occupant which traveled to the area of Broadway and 148th 
19 Street. 

; 20 Q What happened when that car reached Broadwa 

& 21 and 148th Screet? | 
- MR. GOLDBERG: Objection. 
3 THE COURT: No, I will permit it. | 
aA |i A The male passenger h-d@ exited and it was lost | 
25 | ! 


from my sight. A while later he then returned tc the car 


| 

} 
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and the Police Officer Jackson and the male proceeded to 
150th Street and Broadway and again I saw the male 
passenger ex t and again lost him from sight, then he 
would then return to the car a few minutes later. 

Q After the male passenger had again returned *o 
the car at Broadway and 150th Street, what hap-pened? 

A Police Ofticer Jackson and this male then 
traveled to 145th Street and St. Nicholas Avenue where 
they both exited the vehicle after a while and I lost sight 


of both Jackson and the male. 


0 Do you see the male ii the courtrocm today that you 


Saw exit the vehicle? 

A No, I can't iden-ify the male. 

Q Whathappened after the car reached 145th Street? 

A Police Officer Jackson's car? 

Q Yes. 

A After a while both occupints exited the vehicle 
and Jackson and the passenger, and I lost sight of them. 
Tnen I received radio communication from my fellow 
surveillance officers and a while later -- 

MR. GOLDBERG: Objection. 
THE COURT: No. He received communicat‘on, 
What did you do thereafter? 


THE WITNESS: A while later I observed a red or 
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Silver Mercedes Benz which had been parked roughly in 
the same area where Police Officer Jackson's car was, 
make a U-turn on 145th Street, travel to St. Nicholas 
Avenue and drive north on St. Nicholas into St. Nicholas 
Place, then northbound to the Harlem River Drive and 155th 
Street, then the vehicle continued down the service 
orad cf the Harlem River Drive and out of my sight. 

2) Did you follow the car from 145th Street to 
the service road, to the Harlem River Drive? 

A Yes, I did. 

Q Would you describe the speed at which the car 
was driving? 

A It was traveling at approximately over 40 
miles an hour through the -streets of St. Nicholas Place 


and when it arrived at the Harlem River Drive service 


road, it was traveling at such an excessive rgte of sneed, 
> 


I couldn't keep up with it in my own car. 
MR. MAC BETH: No further questions. 
MR. MEYERS: No cross examination. 
CROSS EXAMINATION 
BY MR. GOLDBERG: 
Q You were in an automobile, I take it? 
A Yes, sir. 


I am now referring to August 27th. Were you 
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with another officer? 
A No, I was alone in the vehicle that I was 
Operating at the time. 
Q Did you have with you a radio in your car? 
A 
Q Did you have any other communication equipment 
such as a walkie talkie? 
A No. I had the standard -~ 
.¢) Police radio? 
A Standard task force radio, which is installed in 
the vchicle. 
Q And that radio permits you to receive communica- 
tions on a specific wave length? 
A Yes. 
Q All the radios in your team of Group 9 as you 
call them, were turned into that wave length? 


A Yes. 


Q At any time on August 27th, did you receive 


any communication from any police officer assigned to 
Group 9 directing you to proceed to a particular location? 
MR. MAC BETH: Objection. 
THE COURT: Sustained. 
Q You say you saw an automobile that was parked 


in the vicinity of 145th Street? 
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A Yes. 
Q Where was it parked? 


iN On the south side of 145th Street approximately 


mid-way in the block, or rather closer to St. Nicholas 


Avenue, between St. Nicholas and Edgecomb Avenue. 

Q So it would be further west than it would be 
east along that street; is that a fair statement? 

A Yes. 

Q Before that day, did you from any officer 
receive information -- was your attention ever directed 
to 365-1/2 145th Street on August 27th? 

MR. MAC BETH: Objection. 
THE COURT: I will permit it. 

A Yes, I had been knowledgeable of that premises 
for several years now from other criminal investigation 
matters. 

@) Have you ever been in the premises? 

A Excuse me? 

Q Had you ever been inside the premises? 

A No, I haven't. 

Q Would you say that this car was parked 
between St. Nicholas and 365-1/2 145th Street? 

Yes, closer to the address. 


Closer to 365-1/2 than to St. Nicholas? 
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Closer to 365-1/2. 
Where were you positioned? 

A I was located east of St. Nicholas Avenuc, 
rather east of Edgecomb Avenue, approximately half a block 
east of Edgecomb Avenue facing west, facing the position 
where the car was parked. 

Q You were on 145th Street? 

A Yes. 

Q You would be on the north side of 145th Street? 

I was on the north side, yes. 


How far were you from your vantage point to 


Approximately a block, a block and a half. 


Were you parked along the curb? 


I was double-parked. 
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Engine running? 
I believe it was. 
Lights on? 
I don't recall. 
Do you recall whether it was dark or light 
It was dusz. 
Dusk? 
Yes, sir. 
What time was it that it was dusk? 
It was approximately 7, 7:15 or something. 
What time did you arrive there? 
At that particular location? 
Yes. 
Approximatcly a half hour, maybe a little 
bit more earlier. 
Q Did you see the automobile that was driven 


Officer Jackson at that location? 


A I saw him drive into the bhlock and then 


temporarily lost sight of it as I was repositioning my 


vehicle. 

Q Is it your testimony that you followed the vchicle 
south on St. Nicholas Avene? 

A Whose vehicle, sir? 

Q Agent Jackson's, Officer Jackson. 


Jackson's vehicle? I don't recall if I followed 
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into the intersection or not. 
Do you recall following the vehicle 
Oh, ye 
jid you follow the vehicle? Wi 
owed that vehicle? 
I engaged with the 
vehicles from 150th Street to 
Nicholas Avenue. 
Where did you lose sight of the 
I don't recall at which point it 
Were you on St. Nicholas or were 
hen you lost sight of the vchicle? 
I don't recall. 
Would it be fair to state that you proceeded, 
you took a left turn on 145th Street, p- 


, took a U-turn and wound up on 


A Yes. 
Q You didn't see the vehicle as you drove by 


Street? 


A At that point I did, as I was driving from 


St. Nicholas Avenue towards Edgecomb Avenue, I did sce the 
undercover vehicle. 


Q Was anybody in it? 
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one at all? 


Te ' 
iy t onse 


will permit 
communicatio 


prior to my passing by the vehicle and became aware that 


another surveillance officer had the undercover officer und-r 


observation in his vehicle and I didn't find it was necessary 


for myself to pay any particular attention to the undercover 


‘ ; | 
location at that time, | 


vehiciec other than to ascer‘ain its 
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and chen repositioned or positioned myself at a locati 
that I, too, could keep it under observation. 
Who was that other surveilling officer? 
Detect ®ve Wright. 
you see his automobile? 
1 did not. 
Did you see anything from the time you passed 
on your way towards Edgecomb and the time you saw 
the Me-cedes which you say you saw pull away; did you see 
anything at all transpire in that area from your vantage point 
A Prior to the Mercedes pulling awey I observed two 
rather enter the Mercedes and then driv: 
Were you watching that Mercedes? 


Yes, I was. 


Did you recognize the individuals who got 


nO, Bit. not. 
Do you know where those viduals came from? 
From the sidewalk area alongside the car. 


And you left at that point and followed the 


Attempted to surveil) it, yes. 


And how close did you come to the vehicle -- 
MR. GOLDBERG: Withdrawn. 


Did the vehicie pass you? 
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A No, it did not. 
Q Where did it go, if you know, from 
where it was ced on 145th Street? 
It U-turned, proceeded to the traffic light 
Nicholas Avenue and then made a right-hand turn 
northbound on St. Nicholas Avenuc. 
@) What was the closest you had come to that veh 
after it had taken the U-turn? 
A Less than a block. 
away from that vehicle? 
A It was on St. Nicholas Avenue after 
the right-hand turn approximately one block 
@) As it proceeding north on St. Nicholas? 


A Yes. 


at that point? 
A Other than two males, no, I couldn't see. 
Q You suld tell it was two males? 
I was satisfied, yes, it was two males. 
You were able to see there were two males? 
Yea, Six. 
From a block away? 


MR, MacBETH: Objection. 
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@) Where was that that you were less than a block 


7 


12) And were you able to see who was in the vehic] 
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2 THE COURT: Sustained. 
| 

2 Q Is that your testimo..y? Were you able to see 
4 | two males in that vehicle from a position a block bchind 
H) that vehicle? 
6 MR. MacBETH: Objection, your Honor. 
7 | A Yes, sir. 
8 THE COURT: do, I will permit it. 
g A Yes, I was able to see them. 
10 @) And was it still dusk out? 
ll A, Yes. 
12 | QO From the time that that vehicle was set in motion 
13 to the time you set your automobile in motion did you receive 
14 any communications? 
15 A Did I receive any? ; 

Q Yes. 
7 A There were several officers transmitting at 
18 the same time and -- 
19 Q Did you receive any yourself -- 
20 A No,. I did not. | 
21 | Q -~- that came directly to you? 
es | A At the time I initiated my surveillance-- | 
23 | Q From the time that the Mercedes was put in motion 
aA | | 


to the time that you put your automobile in motion did you 


receive any communications? 
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I don't recall. 
Q Do you recall receiving any communications as 
you proceeded west on 145th and north 
A I was attempting to communicate with the 
officers but I didn't receive any. 
You dic receive any communications? 
No. It was confused transmission bec 
were several other people insm Ing at 
.@) Do you recall] whether or not any of 


indicated a direction or a place that you 


MR. MacBETIU: Objection, your Honor. 

THE COURT: Sustained. Were any of those 
missions legible or readable to you? 

THE WITNESS: At that particular time as the 
cedes was U-turning and leaving that location, none of 
were legible to me. 

Q Did you receive any further communications in 
connection with that Mercedes as you proceeded through St. 
Nicholas Place and the service road of the Harlem River 
Drive? 


A Yes, I received a transmission from Special Agent 


Majors who was attempting to locate me to help me or aid me 


in the surveillance of the vehicle. 
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Do you recall the substance of that conversation? 
y 


MR. “acBETII: Objection, your lionor. 


THE COURT: No, I will permit it. 


Basically, Special Agent Majors was looking 


for directions to get to where I was. 


) 


A 


That was the tance cf the communication? 


As.z .recail, 


your way to the Harlem River Drive 


automobiles, any group 9 vehicle? 


A 


0 


A 


Q 


No, not along St. Nicholas Place. 
Anywhere, when you were following this 


No, I did not. 


Servicc 


Street did you encounter any other surveillance 


Mercedes? 


7.fter you got to the Harlem River Prive you 


that you lost the vehicle, is that correct? 


A 


A 


Yee, F Lest Sight of 7. 
And you turned back? 
Correct. 

Where did yov go? 


I don't recall. I don't recall exact 


1 went after I went back. 


MR. GOLDBERG: No further questions. 
MR. MEYERS: No questions. 


THE COURT: Any redirect? 
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Wright-direct 
MK. MacBETH: No redirect. 
THE COURT: All right, you may step down. 
(Witness excused.) 
THE COURT: Next witness. 


The next witness is Herbert 


having 


Detective Wright, how are you 


I am emploved by the New York ity Depart- 


have you been employed by the Po] 
Departmen 
A 
0 Turning your attention now to August 
were you assigned at that tir? 


4 


A I was assigned to the New York Drug Enforcement 


Task Force and on that day at about 9 o'clock I was up in 


the vicinity of 114th Strect and Morningside Drive, New York 


County. 
¢) Where did you go from 114th Street and Morninyside 


Drive? 
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A 312: 
Wright-direct 
I went down to the vicinity of 116th 

between Lenox and Seventh Avenue. 

0 When you arrived there what did you sce? 

A I arrived there about 9:30, and about five mi 
after being there I saw Mr. Vernon here out in front of 
West 116th Street. 


.@) For the record, when you refer to Mr. Vernon, 


is it that you are referring to? 


THE COURT: Where is e sittind? 
first gentleman 
at the rear table. 
THE COURT: Concede ntification? 
Concede identification. 
Mr. Vernon conceded 
Fright, 


0 And what did you see take place in relation to 


A Well, at that time he was stdnding there, he 
was talking to an unknown male, talking to a few other 
people, and then about 10 minutes later I saw Police Officer 
Jackson and an informant -- I'm not sure what his name is -- 
pull up and park in front of -- double -- yes, park in front 
of Jimmy Daniels' bar. 


Police Officer Jackson and this informant then got 
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ee 
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2 


out of the car and they walked across the st reet where 


Vernon was standing, and I sav h threo of 


sation. 


relation to the 


And were 


take place? 


a left turn, and that was the last I saw 


that time. 


Did you see the car or any of those individuals 


at any later time that evening? 
A Yes, sir. 
What time would that be, approximately? 


That would be about 10:30, 10:34 I would say. 
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Wright-direct 
Where were you at that time? 


I was still in the vicinity of I was stil 


Street, between Lenox and 


Seventh, anc I saw the 


coming back direction of Seventh Avenu 


of the Jimmy Daniels } 


continue east on 116t! 


Avenuc. 


sir, not that I recall. 


Turning your attention now 


duty at that time? 


L 


Yea, Sir. 


Where were you on duty in the course of 


Yell, that evening I was again on 116th 


between Seventh and Lenox Avenues. 


Q 


Approximately what time would that he? 


A That would be.ahout 5:30 in the evening, about 


that time. 
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Ould yor tell us what if anythi 
‘et at that time? 
about 5:30 I 
saw [’o] 


saw him coul 


the car an 
and ther 


conver: 


that convers 


Police Officer 
driving and they 


he car and they went towards Seventh Avenue 


And wh 2 had you been in relations 
and Officer Jackson during the course 
movement across the street? 
I was on the opposite side of the strect at 


that time, just about opposite of the Jimmy Daniels har. 


Q And when did you next see either Mr. Vernon or 


Officer Jackson after they had driven off from the area of 


Jammy Daniels bar? 


SOUTHERN DI. FRICT COURT REPORTERS, US. COURTHOUSE 
FOLFY SQUARE, NEW YORK. N.Y. = 791.1020 


Well, began to follow them with the other 
Surveillance of “rs and some time I would 


I came 


Officer Jackso 


Mr. Vernon get 
the west side of 
Side of Broadway, walk south 
and Broadway, 
Vernon go into 
1c came back out 


the car that Mr. Jackson had stayed 


started going north on Broadway. 
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Broadway, opposit 


When the 
went into the Gallery 
went into the bar and he stayed there 
five minutes, and then came out and got back 


with M 307 I mean, with Police 


Where were you in relationship to the Gallery 


Bar when this took place? 
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bar, from 


I would say 
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10 minut: ate a) back and 


had previously 


TOWELS 


sA=1LON. 


VECK. TO 


raroOon Cr 


S iir. Paycdén or iir. Vernon in 


S28: Of ths car? 
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Wrigint{-diréec 


iir. Paydin was driving. 


noving af a prece rate of speci nd around avout 
L4gch Str : Nic} 2s Avenue runs 
callzd either St. Nicho 


' a 


m no* sure which; bu 
inu2es sSraight. 
cowards 155¢h & 2nd We. “he . hat I was 
And the lest 
=. Nicholas 


SSEFTACTs 
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On duty? 


Ce -* rT 
Strecs betwees 


evening would 
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ight-direc* 
8:30. 


~ 


9) } : see take place in that vicinity in 


ati dita ste ast 7 . 
nor*thwest corn2r, 


d Lenox Avenue, 


conv2rse 
and tir. 

They botn walked 
think *h2 restaurant was 

m both qo into «he 

know how long 

testeuran*? 
30, 35 minutes. Something 
bad v%u 
:$tauren*? 


i aid. 


) What happened after officer Jackson and iir. 


Vernon cam? out of the Soul LExpressicn Restaurant? 


A . nat “ima 1 was west of the restaurant and 1 
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cu 


Wheat did y 
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4 pm rkrf l Wright-cross 
BY MR. GOLDBERG: 
Q Officer Wright, ..1 August 6, 1974, did you 


occasion any time that day or evening to see this gentleman, 


On August 6th? 


On August you stated that 
llance vehicle is that correct? 
was ina vehicle. 
‘rere assigned to make surveillance? 
assigned to conduct surveilla 
you with any 
had a car ton 
“x Herlihy was working with you, 
group that night, that evening? 
t remembe:x 
Q mean you don't know who was working with 
that even. 
MAC BETH: Objection. 


THE COURT: I will permit it. 


Do you or don't you know who was working with you? 


I know generally who was working with me. 


Who was generally working with you that night? 
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Wright-cross 
A Special Agent Majors, Detective Delcorso. 
Miles Harrington, Sergeant Porter. 
12) How about Officer Herlihy? 


ection of him wor):i 


Yes, I do have a vague 


I can't hear ye 

fact I do have a 
Before you testified today, did 
anyone? 
With Mr. MacBeth. 


Did you look at any documents 


Is it partially through your seeiny those 


reports that you are able to be as exact as you are with 


respect to those incidents in your behalf? 
A Well, they help me to refresh my recollection, 
Sir. 
Q Do you recall seeing in any of those reports 
Officer Herlihy was working that night? 
A I wasn't interested in what Officer Herlihy 
was doing. was interested in what I saw. 
Q You were driving a vehicle that night. Do you 


remember what vchicle it was? 
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Wrigh 
It was a green Rambler. 
Was that your own? 
It wa: Government car. 


ibler? 


know the year? 
think. 
xr to that date, 
occasion? 
were in the same team. 


know whether or not he hada 


Objection. 
I will permit it. 
remember him being in a vehicle that particular 
I remember him being in a vehicle on Broadway, 
na vehicle. 


When you say Broadway, Broadway and where? 


Broadway from in the vicinity of 148th Screet, 


Q In other words, you, Officer Herlihy and Officer 
Jackson at that particular area at one time on August 


27th, you were all in automobiles? 


A On Broadway, yes -- well, sometimes I would be 


SOUIHLAN L.. TRICT COURT KEPORTLAS, US. COURTHOUSE 
FOLE) SQUARF, NEW YORK. NY. — 791-1020 


331 
Wright~-cross 
out of the vchicle. 
Gon't mean continuously. At le: at one 
whether it would be a secor 
ficer Herlihy and Officer Jackson haa 
vehicles, operated three vehicles, whethe 
minute or five inminutes; is that correct? 
That is correct. 
And you were, as you testif 


cer Jackson's vehicle? 


Do you know what kind of vehicle he was 
He was driving a brown or beige colored 


brown vinyl top. 


You said that you saw at various 


enter and exit from a couple of bki-.s. 

A Yes. 

Q The Oasis and the Gallery? 

A Yes. 

Q Have you ever been in these bars? 

A I have been in the Oasis. 
Is it a large bar? 
It depends what you.call large. 
Is it bigger than -his courtroom? 


No. 
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Q 
this court 
A 
beyond the 

Q 

A 

Q 


to the wal 


A 


be 


later 


0 
proceed on 


A 


about 30 feet 


Wright-cross 


size in relation to 


Now would you estimate its 


room, half of its size, a third of its size? 


I would say it takes half the of the area 


bannister, there. 


Half the size fre here back to the wall? 


In other words, one half this distance 


ia 
)? 
Yes. 


MR. GOLDBERG: record indicate that wou] 


Let the 


the whole distance -- 


MR. MAC BETH: Objection. 


S 


THE COURT: We can find out what it is for 


later on. I don't have the dimensions here. 


First you saw Mr. Vernon go into the Oasis Bar 


the Gallery Bar? 


Yes 


Gallery Bar you indicated was on Broadway? 


And you saw Mr. Vernon exit that bar? 


Yes, sif. 
Get into Officer Jackson's automobile and 
Broadway? 


Proceed what? 
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Proceed on Broadway: 


0 I would imagine you let the 


Gown Broadway | C distance, then you started 


AVi«¢ 


your engine and followed i 
I followed him, 
Did you follow it down to 14th Street? 
I don't think so, no, sir. 
Did you lose sight of it? 
I didn't go to 145th Street. 
Where did you go after that? 

A I think I am not sure if I made left turn 


at 146th or 148th Street. 
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took this, you 
turn, the car wa proceecing 


Broadway and was 


| 


lieast 


st, wou it be fair to say, betwee 


Broadway or between 147th 


left turn 


Whatever turn it was, did 


you see the 


on Broad 


( 


When I made the turn? 


don't really 


turn and proceeded toward 


on whatever tree was going and like I 


Where did 


vehicle? 


A I know that I saw him again at 145th -- 


MR. GOLDBERG: Objection. I ask the Court to 


direct the witness. 
THE COURT: Yes. 
Where did you see him again? 


THE WITNESS: 145th Street. 
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rkrf 8 Wright-cross Gs 
. 0) The question is, where did you ston your vehicle? 
3 A When you say stop my vehicle, what do you mean? 
a 
4 ®) Es ou said you took a left turn? 
S A Yes. 
G @) On 146th or 148th Strect, is that correct? 
; rN Yes, sir. 
Q When you took that left turn, you were procecding 
9 
> in what direction, east or west? 
WW s 
. A East. 
oe QO Proceeding east on either 146th or 148th 
19 . 
ae Street, where did you go and where were you when you 
“ finally turned off the ignition of your car? 
; M A When I finally turned off the ignition to my car? 
Q If you did or when you came to a full stop -- 
< . 
Pe THE COURT: You have several questions in there. 
‘ 
i, If you give me more specifically as to what you 
) | 
gs want 
19 ° " P | 
. (@) I will phrase it this way: 
9 n F - . - * 
ve There came a point where you maintained surveillance m 
4 : 
: from a fixed sition in your automobile, is that correct, 
po : 
22 later that night? 
: an ; 
_ Do you understand my question? 
' 
4 ‘ . : 
; ” A From a fixed position, okay. | 


No longer mohile observations, fixed. Where was 


SOUTHERN L: 
FOLE, SQUARE. NEW YORK, NY 
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Wright-cross 


the avenue you took this turn that you maintained fixed 


surveillance? 
naking that tury whe I first maintained 
position to observe the movements 


Vernon was on 145th 


best recollection, is th: you 
maintained t period of time, a 


L45th Stre : mb on the north side, the 


Facing west? 
Facing west. 
Were you directed to go to that spot? 


To that spot, no. wasn't directed to go -<o that 


directed go to that area? 


words, your testimony is that you 


+ 


followed the vehicle, then decided to leave it alone, took a 


turn then went to a spot that no one had directed yuu to? 
MR. MAC BETII: Objection. 


THE COURT: You asked him what he did and he told 
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When you got 


of Edceecomb, where was this Cadillac that Officer 


was driving? 


A 145th on the cst Edgecomb 


would be the south side of 145th 


he south side facing east? 


Edgecomb Avenue. 


West of 
West of Edqecomb? 


A Yes. 


QO And would the car be between 


Street and Edgecomb Avenue? 


s where 


~» 


it was? 


Well, it was right there at the 


Edqecomb Avenue. 


Q 


ed 


Right on the corner? 


A Right on the corner. 


How far was it from 365 


THE COURT: You have used these 


low far was it from 356-1/2 West 145th 


Three-quarters of a block. 
Three-quarters of a block away? 


S. 


Ye 
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numbers 


to your position on the cast side 


Jackson 


365-1/2 


Street? 
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Wright-cross 
Was - parked anywhere near a Mercedcs? 


The Cadillac? 


Where i . > xarked? 
A At that tim I didn't even know a Mercedes 
existed. 
.@) 
Mercedes? 


A Yes, 


When you did see that Mercedes, how far would 


have been from the Mercedes? 
About three-quarters of a block. 
Where was the Mercedes when you first saw it? 
A When I first saw it, where was it in relation 
the Cadillac? 
Q Where was it in relation to the Cadillac 
where was it in relation to 356-1/2? 
It was west of 356-1/2. 
West? 
couple of doors west of 356-1/2. 
The Mercedes was between 35€-1/2 and 
Yes. 


Yox are sure about that? 
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Wright-cross 
» positive. 
you are also sure the car you saw went dov 
Broadway, t) Cadillac? 
A yes. 
You cannot be wrong? 
I am telling you that is what I said. 
Did you see the Cadiilac come 
in that block? 
A What block? 
Q 45th 
The next time I saw it from Broadway was 
Street and St. Nicholas Avenue, the Cadillac. 
stoppe: Ev ight at St. Nicholas Avenuc going east on 
145th Strect. 
@) Did you see Offices Nerlihy's car stop? 
A I don‘t recall. 
Did you know what car he was driving? 
don't know what car he was driving. 
Q Before you go out on surveillance, you somehow 
communicate to each other so you know what cars you 
are using that night? 
A The only car I think that we are interested in 
when we go out on surveillance is the car that is utilized 


as a UC car or undercover car. 
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Wright-cross 
In other words, you are not interested in what 
are driving that night? 
Not particularly. 
It wouldn't help in any manner? 
I wouldn't think so. 
MR. MAC BETH: Objection. 
THE COURT: I will permit it. 
Q When the Cadillac was stopped at this light, 
ar were you away from it? 
A From the Cadillac? 
Q From the Cadillac, your position. 
A I was behind the Cadillac. 
Q You were behind the Cadillac. When it 
the light at 145th and St. Nicholas? 
A Yes. 
Were you moving at that time? 
I had to stop at the light also. 


You mean you were in motion? 


I had to stop for the light, if that is what you 


are asking me. 

Q Is it your testimony that you were behind 
this car as it pulled up on 145th Street? 

A When I pulled up -- when I pulled up behind 


the Cadillac or the undercover car, the undercover car 
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Wright-cross 
was waiting for the traffic light to change 
Q Did this undercover car 
say, proceed and park and stop at an area on 
between Edgecomb and St. Nicholas? 
A 


were you behind 


was behind the car when it pulled over. 
past. 


moment ago I asked you a question 


indicated to me you were parked on 145th Street east of 


Edgé 
That. is. correct. 
Is that where you went after you followed, 
car stopped and you passed it? 
When it pulled over, I continued west then I 
U-turn and came back into that position. 
You continued west? 
A I am sorry, east. I continued east then made 
a U-turn. 
Q In other words, you went past Edgecomb, turned 
around and parked on the cast side of Edgecomb Avenue? 


A On the east side of Edgecomb. On the north side 


of 2¢€5th:. 
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Wright-cross 
Q When did you pick up the Cadillac after you 
you took the turn at 148th or 148th Street? 
A I saw the car again at 145th and St. Nicholas. 
Q When you saw this car at 145th and St. Nicholas, 
on 145th? 
It was on 145th. 
And it was crossing St. Nicholas? 
That is what I said. 
Did you ever see the car on 
stage? 
A y at the crossing. 
QO Never proceeded up or down north or south 
Nicholas? 


a £ recali, sir. 


Q When the Cadillac stopped, you say it was near 


Edgecomb Avenue? 
A Yes. 
Was it parked along the curb? 
It was parked along the curb. 


in a parking spot? 


Sure of that? 
Positive. 


When it pulled up to that stop, who if anybody 
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As I said, made a U-turn and I came back and 


r. Vernon get out of the car and walk toward 356-1/2. 


Q At the time you saw Mr. Vernon walk towards 


356-1/2, was Jackson still in the car? 


Q When Vernon got to 356-1/2, can you describe 
that area, that scene at that time? 

A I saw that he stopped over there in that area 
and I drove the car that I was in from the east side 
of Edqecomb Avenue to opposite 356-1/2 and I parked the 
car there. 


Q In other words, when Vernon got out of the car, 


crossed Edgecomb and proceeded to the middle of the block? 


A When I saw him stop in the vicinity of 356-1/2, 
I then proceeded west on 145th Street and parked opposite 
356-1/2, 145th Street and that would be on the north side 
of the street. 

Q Did you see Officer Herlihy at that point? 

A EI don‘t. vecall, sar. 

@) Did you see Officer Herlihy's car or Officer 
Herlihy when you were on the east side of Edgecomo? 


A I don't recall. 


If you had seen him, would you recall that? 
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Wright-cross 
MR. MAC BETH: Objection. 
THE COURT: Sustained. 
Q Pulling up to across 356-1/2, when you again stopped 
vehicle, where was Mr. Vernon? 
A He was outside, like in front of 356-1/2 
in conversation with Mr. Payden. 
Q Was anybody else there, any other individuals? 
A That they were in conversation with? 
Q In front of 356-1/2? 
A Women walking by. 
Q Nobody standing around leaning on cars, anything 
like that? 
A There were a few people around, yes. 


Q Were there a few people around in the general 


vicinity of the front of 356-1/2? 


A No. I would say people were around the general 
vicinity of 145th Street and St. Nicholas and Edgecomb. 
Q A lot of people out in that area, is that a fair 
statement? 
A’ I would say there are quite a few people out 
there as far as the whole block is concerned. 
It was a summer night? 
Yes. 


When you pulled up and stopped your car and saw 
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Mr. Vernon in front of 356-1/2, did you see at that point 
Officer Jackson? 
A Did I see him where? 
e) When you pulled up in front of across the street of 
356-1/2. 
I had just left him at 145th -- over 
Edgecomb Avenue. 
You passed his car? 
Yes. 


When you passed his car, did you give him any 
} y j 


No, sir. 


You just stopped yourself -- at that point how 


long did Mr. Vernon and Mr. Payden, aS you say, engage in 


a short conversation? 
A A few minutes, then they went inside to 356-l/2. 
How long were they there? 

A About 20 minutes later Mr. Vernon came out of 
356-1/2 and went down to the car that Officer Jackson was 
in 

He walked east towards that car? 
Yes. 
What did he do? He got in the car? 


Yes. 
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How long did they spend in the car together? 
A A minute, two minutes, the most. 
Q Was there anybody else in that car besides 
Officer Jackson and Mr. Vernon? 
A 
Then Mr. Vernon got < or both of them got out? 
Both of them got out. 
And they proceeded west towards 356-1/2? 


Yes. 


When they reached 356-1/ | see Mr. Payden? 


Siz. 

You say they entered the Lai? 

What? 

They entered 356-1/2, bot* of them? 


Officer Jackson and Mr. Vernon went into 


How long was it before either one of them came 


A minute. 

Who was that? 

Officer Jackson. 

Did Vernon come with them? 
No, sir. 


Did you see Vernon when the door opened? 
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Q Where did Mr. Jackson go? 
A He went back to the Cadillac. 
Q He walked back to the Cadillac near Edgecomb 
Avenue? 
A 
Q How far from Edgecomb was that car parked, how 
car lengths? 
From the cor: 2r? 
From Edgecomb. 
It was the first car. 
The first car -- 
On 145th Street west of Edgecomb Avenue. 
And it wasn't double-parked? 
As I recall 
And it wasn‘t double-parked -- 
THE COURT: He said as far as he recalls it. 


It wasn't double-parked in front of 356-1/2, 145th 


Jackson got into the car and drove off? 


He made a turn. 


You didn't move your vehicle? 


I was on foot at the time. 
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Q Yor got out of your vehicle after you parked it in 
front of 
A 
How long did it take him to come back? 
Ten minutes, 12 minutes. 
He came back,then he went into the club? 
Yes. 
Incidenta'ly, have you ever been in that club? 
No, sir. 
Q When for the next time did you see either Mr 
Vernon, Mr. Payden or Officer Jackson? llow long after that? 
A About 15 minutes later. 
You were on foot? 
No, I was in the car. 
You got back in it? 
Yes. 
Your testimony was three of them walked out together, 
Three ©. them walked out the Same time. 
Did you see them talking to each other? 
A I could see maybe they were talking. Mr. Vernon-- 
Mr. Vernon motioned to Officer Jackson end then Mr, 


Vernon and Mr. Payden took a few steps in a4 westerly direction 


and Mr. Jackson, he started walking in an eastly 


direction on 145th Street. 
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QO In other words, you would say that the parties were 
walking towards ~- Mr. Payden was walking towards what you 
later learned to be his vehicle and Jackson was walking 
towards his vehicle? 
A They were walking in opposite directions. 
How far at the furthest point were they when 
that club? 
Excuse me? 
Q How far was the furthest distance between Jackson 
and Payden? 
A I don't understand your ques‘’ion, sir. 
Q Did you say Mr. Payden in conversation with 
Officer Jackson? 


A Not that I would say that they were -- I would 


when they were coming out, like I said before, I remembe: 


Mr. Vernon motioning to Officer Jackson, then walking and 
it looked like he was in conversation with Mr. Payden, 
but -= 

Q Whe was in conversation? 

Mr. Vernon. 

Q My question to you was, did you see what 
looked to be a conversation from your vantage point across 
the street between Donald Payden and Jackson? 


A Yot that I recall, sir. 
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Q Were they facing each other in close proximity 


at any time? 
A No, because when they came out they just walked 
out and started going in different directions, as I recall. 
THE COURT: We will take a recess here for ten 
minutes. 
(Jury leaves courtroom.) 


(Recess.) 
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ury entered the courtroom.) 
Officer Wright, did you see Agent Majors 


reet when you made those last observations 


don't even remember what th 
you mean on 145th Street at 
Q Yes, speaking about the time you 
Mr. Vernon and Officer Jackson come out of 


A Did I see them? 


When you saw them, about that time did you see 


2>r Majors, Agent Majors? 
I don't recall, sir. 
@ Do you recall on that date the tv; 
P 


Of 


the vehicle he was operating? 


A Who, Agent Majors? 


QO Agent Majors. 


And you had seen Agent Majors before, you had 
h him on prior occasions? 
Te6,. S12 


You knew what he looked like? 


Q If he passed by 145th Strect would yeu have 


noticed him? 
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Well, if I was up there on my own and didn't 


-- and hapr2ned to see him, I wouldn't have noticed 


I am talking about August 27th when you were 
in your vehicle parked on the street, and on foot in 
vicinity of 365-l/2. 

MR. MacBETH: Objection, your Honor. 

THE COURT: Sustained, yes. 

@) Is it your testimony then that you did not to 
your recollection see Agent Majors on 145th Street about 
the time you saw Jackson, Vernon and Payden exit 365-1/2? 

MR. MacBETH: Objection. 

THE COURT: No, I will permit it. You didn‘t 


Majors, or don't recall. 


THE WITNESS: No, sir, I don't recall. 


THE COURT: You don't recall seeing Agent Majors. 
THE WITNESS: No, sir. 
Q You say you then saw this Mercedes, you -saw two 
individuals get into the Mercedes? 
A I say Mr. Payden and Mr. Vernon get into the 
Mercedes. 
@) Where did that Mercedes go? 


A It made a U-turn from where it was parked 


45th Street, made a U-turn going from an easterly 
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direction to a westerly directly and it 
Nicholas Avenue. 
At St. Nicholas Avenuc it made a right turn 
went up -- 
Proceeded up St. Nicholas? 
Yes, it proceeded north on St 
Q I take it when that car turned 
followed it, or put your car in motion? 
A 
0 You ultimately turned the corner also? 
A Yes. sit: 
@) And when you turned the corner 
Majors' car or Officer Herlihy's car at 
A I don't recall seeing that car, no, sir 
.@) How far when you had turned the corner were 
you behind the Mercedes? 
A I would say it had a good two-block lead 
1) Had a two-block lead on you then? 
A Yes. 
1) After the Mercedcs had made that U-turn did 
you immediately follow it? 


A Yes. 


Were there any cars as you turned the corner 


Nicholas between yourself and the Mercedes? 
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A number of cars, and I remember Officer Crowe 
front of me, too. 

Excuse me, 

Officer Crowe. 

What kind of car was he driving? 

A beige Mercury, I think it was. 

So you and Officer Crowe followed? 

Officer Crowe was in front of me. 

ie, a better jump than I did. 

Did you catch up to Officer Crowe's car? 

I think around the area of 155th 

You say you were going about 40 

Excuse me? 


Q Were you going about 40 miles an 


A I was going as fast as I can go. I would 


in excess of that. 
0 And you said the car took a turn on 155th? 

Excuse me? 
Did the car, the Mercedes, take a turn on 155th? 
That is the last I saw of it. 
Where was it when you last saw it? 
At 155th Street. 
On what, on St. Nicholas? 


St. Nicholas Terrace, or Place, whatever 
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When that car was at 155 , where was your car? 


I was about two blocks away south of it. 


You don't know whether it went strai 


No, sir. 
Where did you go after 


Where did I go? 


I went back down to l6lst Street between 
Seventh and Lenox Avenues. 


C 


Were you directed to go there through any com- 


Q Did you receive that communication while you 
were on route towards 5th? 

No, not while I was en route to 155th. 

Did you receive that communication when you pulled 
away from 145th Street to che time when you got in the 
vicinity of 153rd? 

A I didn't receive that communication until 
the Mercedes was lost at 155th Street. 
Q From whom did you receive that communication? 


I don't know. I received it via radio. 


Over your radio, was it loud and clear? 


SOUTHERN Di. IRICT COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


396 ° 


Wriqht-cross 


Q In effect did that communication say, go to 
116th Strect? 
Well, that was the -- 
MR. MacBETH: Objection, your Honor. 
Where I was directed to -- excuse me. 
Was it directed at you or was it directed to 
rs in Group 9? 
Tt wasn't directed to all officers in 
it directed to you? 
was directed to some of us. 
COURT: What was the message, do 
as long as we are finding out about it? 
THE WITNESS: Well, the message was that Mr. 


‘ 


Vernon and Mr. Payden were going to pick up a package a 
was to meet Officer Jackson down on 116th Street in the 
of the Jimmy Daniels Bar. 
Q How long in time did you receive that communica- 
from the time you put your car in motion? 


A Excuse me? 


Q How long after you put your car in motion and 


the right turn on St. Nicholas Avenue did you receive 


communication? Was it a matter of minutes, seconds, 


hour, an hour? 
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A No, it wasn't that long. I'd say after the 
Mercedes was lost, maybe ten or fifteen minutes -- not even 
that. Five or ten minutes, I received that communication. 
MR. GOLDBERG: No further questions. 
THE COURT: Any redirect? 
MacBETH: No redirect, your Honor. 


(Witness excused.) 


COURT: I understand 
he next witness take? 


m 


MR. MacBETH: It depends of 


the next follows a short break, I would 


COURT: I intend on Friday afternoon 
this jury out of here around 4:30 or so. 


MR. MacBETH: I think we could complete 


that period of time. It's extremely bricf, your Honor. 


THE COURT: All right. Will the jury file out for 
a short recess. We have a matter to take care of. 

(The jury left the courtroom.) 

THE COURT: Call the witness. 


MR. MacBETIH: I called Miles Harrington. 


HARRINGTON, called as a witness, 
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having been duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. MacBETII: 
Officer Harrington, turning your attention 
this year do you remember inj in my 


approximately 11:55 in the morning? 
else was present in the room that 
Payden. 


I interviewlng |! é | that time? 


5, sir, you were. 


I inform Mr. Payden of his constitutiona 


GOLDBERG: Your Honor, are we proceeding 


GOLDBERG: I didn't realize it until the 


excused. 


THE COURT: That's all right. He said he was 


MacBeth's office of October 22nd of this year at 
in the morning when Mr. Payden was there. You 


Mr. Goldberg? 


MR. GOLDBERG: Now I do, your Honor. I just didn't | 


know what we were doing. 


SOUTHERN Db TARICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. ~ 791-1020 


t 


c 


a 
oO 


off 


in 


s 


ce 
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THE COURT: That's all right. We indicated 
earlier that at the recess we would have this hearing. 
Q So there be no mistake, would you identify 
who Mr. Payden is? 
The gentleman over there with the 
MacBETH: Indicating the defend 
COURT: Indicating the defendant 
frou remember that J informed Mr. 
constitutional rights? 
A 7e@8, i Gd. 
What were those constitutional rights 
Payden? 
That he had a right to an attorney; that 


right to remain silent; anything he said would 


used against him; if he could not afford an attorney, one 


was provided for him, 
Q Did Mr. Payden indicate whether or not he understood 
those rights? 
3e8; sig, he @id. 
He indicated he did understand them? 
Yes. He said,as I recall, he said "Ye 
Do you remember my showing mr. | syden a copy 
indictment in the case? 


Yes, I do. I remember you went out of the room 


SOUTHERN DILTRICT COURT REPORTERS, US COURTHOUSE 
FOLEY SQUARE. NEW YORK, NY. — 791-1020 


A 360 


Harrington-direct 
a Xerox copy and gave a Xerox copy to 
After I had shown Mr. Payden the indictment 
he make any statement in relation to the charges in the 


icp > q- % 
ictment? 


Yes. I recall he said he 
indictment that was charged with 
never been with any of those people at one time 
MR. MacBETH: No further questions, you 
MR.GOLDBERG: Willthe government 


me 


ny partner, Howard Finger, on the Payden 
arrested telephoned the U.S. Attorney's se just after 
the arrest and spoke to an Assistant U.S. Attorney for the 
Bannigan and he requested that no U 
to speak to Mr. Payden? 
MR. MacBETIi: I don't know whether or not that 
fact. When I went down to the Magistrate's Court 
He told me he had spoken to Mr. 
He did not gay that time that he had asked that no 
attorney speak to Mr. Payden. I certainly had no communicas 


tion before I began this interview, from Mr. Banniqgan or 


any Other Assistant United States Attorney, or anyone in 


the office aL:ut any call whatsoever from Mr. Finger or 


anyone clse claiming to be representing Mr. Payden. 


do believe at that time Mr. Finger also said 
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the effect that it didn't really 


Attorney's of 


That if 
retained, 


should not 


‘ 


THE COURT: T} isn't the question. 
is did you office receive any. 
MR. MacBETH: Not to my knowledge, 


Finger spoke to me in the Magistrate's 


he did not indicate t me that no one was to speak 


Payden, 
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(A hearing out of the presence of the jury.) 

MR. GOLDBERG: Mr. Finger was here during the 
luncheon recess and there was a matter before Jidge 
Conner in this court and had to leave. Without any deroqga- 
tion to Mr. MacBeth, he didn't tell me the communication 
he had with Mr. Finger. He did say that he did speak with 
Mr. Bannigan who he spoke to before Mr. Payden was even 
brought near the Magistrate's Court, in other words, 
while he was still being processed or questioned and 
the paperwork was begun. 

I would like to call Mr. Finger or Assistant 
District Attorney Mr. Bannigan, if that being the case 

THE COURT: I think we have to find that out. 
I don't see how else we can do it. 

Mr. Goldberg is not accusing you of doing anything. 

MR. MAC BETH: I understand. 

THE COURT: He is raising a legal question. 
If he retained an attorney and the attorney had indicated 
he didn't want his client interroga-.ed by aiyuody and 
if that had been comnunicated prior to the time you did 
do the interrogating, perhaps the statement that was made 
is not properly admissible. 

MR. MAC BETH: I understand that. I was simply 


renlying. 
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THE COURT: Do you want to do this? Do you 
want to cross examine this witness? I understand this 
witness can't be back again. 

MR. MAC BETH: That is right. 

THE COURT: Do you want to cross examire this wit- 

time and in the event we hold it is admissible, 
can read the transcript into the record. 

MR. GOLDBERG: Then he can't testify at the trial 
in chief. 

THE COURT: There is a difficuity about it. 

MR. GOLDBERG: I didn't understand we had that 
agifficulty. 

I take it he is not employed by the Police 
Department? 

MR. MAC BETH: He is. 

He is going on his first vacation in four 
years. That is why I was trying to do it today so he 
could leave. 

I would like te put him before the jury for 
one other point. He is a link in the chain of custody 
as to difficulty bringing the drugs from the lab to me on 
the 30th, so I would like to put him in for that. 


THE COURT: You wouldn't stipulate if he were 


called he would testify -- 
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MR. GOLDBERG: As far as the chain of custody. 


THE COURT: Then you ought to dictate the 


stipulation into the record. 

MR. GOLDBERG: I will not stipulate so far as the 
Huntley material. 

MR. MAC BETH: I am asking for a Stipulation 
as to the chain of custody that if Mr. Harrington -- 

THE COURT: Why don't we get the jury in and let 
him testify to it. The other part we can't do anything about. 

MR. MEYERS: Your Honor, I object to any statement 
made by Mr. MacBeth as being post conspiracy and not at all 
binding. 

THE COURT: It wouldn't be binding on you. 

MR. MEYERS: I want to make that very empliatic., 

THE COURT: You don't have to. There is no doubt 
about it. 
CROSS EXAMINATION 
BY MR. GOLDBERG: 

Q When, Officer Harrington, did Mr. MacBeth 

to the best of your recollection conclude his questioning 


of Mr. Payden? 


A I believe I was in Mr. MacBeth's office with 


Mr. Payden at the most a half hour. 


Q When did that begin, when did that end? 
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A We got there about 11:30. I would say we were 
there before 12:00 o'clock or 11:45. We got there and 12:15 
we were out. It was about a half hour. 
Where did this questioning take place? 
Mr. MacBeth's office. 

Where is Mr. MacBeth's office? 

On the ninth floor, I believe, or the seventh 
floor. I think it is the seventh ftoor of One St. Andrews 
Plaza next door. 

Q And yourself, Mr. Payden and Mr. MacBeth were in 

room? 

A Yes. 

Q Nobody else was present? 

A 

Q Do you know an Assistant United States Attorney 
the name of Bannigan? 

A No, 2. don't. 

Q Did you bring Mr. Payden to that room? 

A Yes;,. 2 did. 


Q From the time Mr. Payden was brorght into 


that room until the time you eventually left, did anybody 


else walk in or out of that room? 
A Not that I recall. 


Q At any time d:iring this conversation that you 
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speak of, did the telephone ring? 
A I don't recall. 
Q Did you go to the arraignment? 
A Yes, I did. 
Q At the arraignment before the Magistrate, did 
you see an attorney who represented Mr. Payden? 
A Yes, I did. 
Q Did that attorney have a mustache? 
I don't recall. I couldn't say. 
Have you seen him here today? 
No, I haven't been in this room. 
Q Do you know what time it was that Mr. Paydcen 
was taken to the Magistrate? 
A Around 12:00 o*clock, 2:15.. 22:20. 
Q And you say that Mr. MacBeth advised Mr. Payden 
of certain rights that he had? 


A Yes, sir. 


Q Did Mr. MacBeth read from anything when he gave 


him those rights? 

A They were written down on a piece of paper and 
as Mr. Payden answered, the answer was put down on a 
paper also. 

Q Do you recall any questions pertaining to prior 


arrests of Mr. Payden? 
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A Yes, I do. I believe he was asked if he had 
ever been arrested before and he said he was arrested for 
gambling and unlicensed driver. 

@) When in relation to the administration of the 
rights that Mr. MacBeth gave him was this question about Mr. 


Payden's arrest record, before or after? 


A It was after he was advised of his rights. 


0] Was it before or after, as you say, he was shown 
a copy of the indictment? 

A I believe it was after. 

Q The questions about the arrest came after he was 
shown a copy of the indictment? 

A Yes, they were, because he was given time to 
read. It was a lengthy thing he had to read and he was given 
time to read it. 

Q Can you tell me then the sequence, as best you can 
recall, from the time you entered the room, not specifically, 
not each question, but how it went? 

A He was brought into the office. He was advised 
of his rights. He was given a copy of the indictment 
and he was questioned. 

Q Was it right after that Mr. MacBeth admonished 
Mr. Payden that if he didn't have funds, an attorney 


wold be appointed for him, that Mr. MacBeth had asked 
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Mr. Payden whether Mr. Payden wished to answer questions 
¢ yncerning his background? 

A I don't recall. I don't understand your question. 

Q Do you recall at one given time Mr. MacBeth 
advising Mr. Payden that i* he couldn't afford an attorney, 
one would be appointed for him by the Court? 

A Yes, ZI do. 

Q Do you recall whether or not Mr. MacBeth when he 
asked that question, ever indicated that Mr. Payden could have 
that attorney at that particular moment? 

A Yes, he did. 

Q Was he reading from a piece of paper when he 
said that? 

A I don't recall. 

Q Was Mr. MacBeth reading from this piece of paper 

was given? 
Yes. 
Did he read it word for word? 
I couldn't see the paper, I don't know. 
Have you seen these papers before? 


A Yes, I have. 


Q After that Mr. Payden was asked questions about 


his age and date of birth and things like that? 


A Yes. 
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Q Were those questions you had previously asked 
of Mr. Payden? 
A Were they previously asked? 
By yourself? 
A I haven't talked to him at all. 
Q Did anybody prior to Mr. MacBeth seeing Mr. Payde 
process Mr. Payden? 
A Yes. 
Who was that? 
Special Agent Magnom. 
And have you processed prisoners before? 
A Yes. 
Q Are those questions pertaining to arrest records, 
date of birth, those types of questions that are asked 
of a processed prisoner? 
A Date of birth, yes. Ever been arrested before, no. 
Q You don't ask that. 
When you say an indictment was shown to Mr. Payden, 
was that the whole indictment? 
A There were a numbei of pages, yes. 


How did that indictment come to be photostated? 


Mr. MacBeth photostated the indictment, 


In his room? 


Outside. 
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He left the room? 
Yes. 
Q Is it your testimony before that no one left 
the room? 
A I also said that Mr. MacBeth Xeroxed it before. 
Q And he came back with an indictment in his hand? 
A Yes. 
Q What was the first question asked of Mr. Payden 
when Mr. MacBeth returned? 
A He was given the copy of the indictment. 
Q It was handed to him? 
A Handed to him, 
.@) What was said at that point? 


A I don't recall. Something to the effect here 


is a copy of the indictment, this is what you are being 


charged with. 

Q What was said after that? 

A I don't recall. Mr. Payden read it, read the 
indictment. 

Q Do you mean he had the indictment in front of 
him and he started turning pages? 

A Right. 

Q Did he reach the last page of the indictment? 


Yes, I believe so. 
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How long did it take him to read? 
Five minutes. 
Excuse me? 
Five minutes. 
After he completed reading it, what was the next 
question asked, if any? 
A I don't recall. 
Q What was said after that? 
By who? 
By anyone? 
Mr. Payden said he didn't knce anybody involved 
in the indictment. 
Was that in response to a question? 
No. He just said he didn't know anybody. 


That was his words, he didn't know anybody? 


He didn't know anybody involved with the indictment, 


something to that effect. 
Q Was he asked about the name of Billy Vernon? 
A No. 
Q the name Lester or David Bell mentioned? 
A No. 
Q Was the name Jackie Smith or Jane Doe Jackie 
Smith mentioned? 


A No, sir. 
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Q He just said he didn't know anybody in 
indictment? 
A Yes. 
Q What happened at that point? 
A I don't recall. 

THE COURT: You know, you are going beyond the 
scope of the question whether he was advised of his rights 
and whether the statement was voluntary. MTnere hasn't been 
any objection but there comes an end to it. You are cross 
examining beyond what was said, 

MR. GOLDBERG: May I have just one moment, 
your Honor. 

Q Had Mr. Payden indicated to you that he wanted 
to speak to Mr. MacBeth at any time? 

No. He didn't indicate one way or the other. 

Where was Mr. Payden before you took him to Mr. 

office? 

MR. MAC BETH: Objection. 

THE COURT: Sustained. 


Did anybody advise him of hss rights at an earlier 


MR. MAC BETH: Objection. 


THE COURT: Sustained. All we are concerned 


with is the statement before Mr. MacBeth, nothing else. 
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MR. GOLDBERG: If in fact on a prior occasion that 
day he hac been informed of his rights and said he didn't 
want to make any statement. 

THE COURT: When did you see him? 

THE WITNESS: That morn eng. 

THE COURT: Wht time? 

THE WITNESS: Maybe 11:30, approximately 11:30. 

THE COURT: Did you have any discussion with him 
then? 

THE WITNESS: I didn't talk to him at all. 

THE COURT: And you took him right to Mr. Macketh's 
office? 

THE WITNESS: Yes. 

Q Was he in custody of another officer when you saw 
him? 
A No, he wasn't. He was in the correction facility, 


the holding pen. 


Q Without a word, you took him up to Mr. MacBeth's 
office? 
A Yes, sir. 


MR. GOLDBERG: No further questions. 
THE COURT: Do you have anything further? 


MR. MAC BETII: No, 


THE COURT: W -vtan't resolve this matter but 
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we can resolve the witness’ testimony before this jury 
least of the other part. 

MR. MAC BETH: Yes. 

THE COURT: Pring in the jury. 


You will have to reswear this witness in 


(Jury present.) 
HARRING N called as a witness 

»y the Government, being uly sworn, testified 

as follows: 
DIRECT EXAMINATION 
BY MR. MAC BETH: 

Q How are you employed? 

A Police o-ficer assigned to the New York Drug 
Enforcement Task Force. 

Q How long have you veen employed by the New York 


City Police? 


A Nine and a half years. 


Q How long have you been assigned to the Drug 
Enforcement Task Force? 
A Just over two years. 


Q Turning your attention now to October 30th of 


this year, could you tell the jury what if anything 


you did in connection with this case on that date? 


A I delivered the evidence in the case from the 
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regional laboratory at 57th Street to you. 

MR.MEYERS: To save time, may I interpose 
general objection to any conversation pertaining to 
that was obtained after the alleged conspiracy alleg 
terminated 

All this witness testified 

he took certain exhibits. 

Show them to him. 

I show you what has been marked Government's 
Exhibit 1, 2 and 3 for identification. 

THE COURT: Where did you get those? 


THE WITNESS: At the regional laboratory on 57th 


THE COURT: What did you do with them when 


got them there? 


THE WITNESS: I delivered them directly to 


THE COURT: October 30, 1975? 

THE COURT: Yes. 

THE COURT: You delivered them in the same 
in which you received them? 

THE WITNESS: 

THE COURT: After that, you had nothing to 


with them? 
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THE WITNESS: That is right. se 
MR. MAC BETH: No further questions. 
THE COURT: Any cross examination? 
MR. GOLDBERG: May I ask him a question not 
discussed on direct examination? 
THE COURT: Ask him the question. 
CROSS EXAMINATION 
BY MR. GOLDBERG: 
Q Officer Harrington, on August 6th were you 
working with Officer Herilhy? 
MR. MAC BETH: Objection. 
THE COURT: I will permit it. 
A August 5th? I have to look at the rece 
counselor. 
2 I don't know if this will help you. This is Officer 


Herlihy's. 


THE COURT: What number is that document? 


MR. GOLDBERG: 3503. 


A Yes, I was on surveillance that night. 
Q Were you in the same car as Officer Herlihy? 
A I don't recall, counselor. I don't recall 


whether I was or not. My name is up at the top. 
THE COUrY: That does. 't re: resh your 


recollection? 
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THE WITNESS: I remember being there but I 
do ’t recall if I was in the same car that night. 
There were a number of cars out on patrol. 


MR. GOLDBERG: No further questions at this 


MR. MAC BETH: No redirect. 


THE COURT: Would you go back to the witness 


room, please 

(Witness excused.) 

THE COURT: ‘embers of the jury, I don't like 
to have you walk in and out of here but sometimes it is 
necessary. Would you mind if you went back to the jury 
room for just a few minutes, please. 

(Jury leaves courtroom.) 

THE COURT: How soon could you possibly get 
Mr. Finger h. re? 

MB. GOLDBERG: Your Honor, we had that conference 
with Judge Conner. I am sure it was concluded. 

THE COURT: Where is the office? 

.. GOLDBERG: Sixth Avenue and Eighth Street. 

TIE COURT: Is there any other witness you can 
produce? 

MR. GOLDBERG: I would call Mr. Payden. 


THE COURT: Where is Mr. Harrington going? 


SOUTHERN DI,TRICT COURT REPORTERS, U.S. COURTHION SE 
FOLFY SQUARE, NEW YORK, NY. — 791-1020 


SEY 27 Harrington-direct 287 
If you had made this known to me, we could have done this 
before we resumed at 2:00 o'clock. I fugured we had one 
witness and I don't want to interfere with his vacation, 
he is going away and I want to see what we can do about it. 
MR. MAC BETH: I wasn't informed by Mr. Goldberg 
of his objection otherwise I would have conferred with Mr. 
Bannigan and cleared it up. The affidavit in support of 


this simply said that Mr. Payden didn't remember being 


informed of his rights. I thought that was the issue of 


the affidavit and it seemed to me that was the only 
issue, Mr. Harrington, was Mr. Payden informed of his 
right’. If we had an affidavit from Mr. Finger -- 

MR. GOLDBERG: If that can sufficie, we can 
certainly have that affidavit. 

MR.MAC BETH: I am only explaining why. 

THE COURT: I am irritated that Harrington 
is going on vacation and we may have to get him back, It 
may be a false exculpatory statement which can be considered 
by the jury and the appropriate instructions. That is the 
only reason for getting it in and the only question is, 
had he retained counsel or had counsel been retain2d and 
directed that he not be interrogated prior to it. That 
is all that is involved. 


MR. MAC BETH: I appreciate that and it is 
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simply that I wasn't aware that was Mr. Goldberg's point. 


MR. GOLDBERG: Your Honor, I wasn't on notice as 
to what either until Mr. Finger told me look at the file, 
dummy and that is when I noticed it for the first time. 

THE COURT: Do you have any indication what 
time you can talk to Bannigan? He must be upstairs. 


MR. MAC BETH: I can try and call Bannigan right 


(Pause .) 
MR. MAC BETH: He left tor a meeting in 
Washington at the end of the morning and he has returned. 
THE COURT: Where is Officer Harrington going to? 
MR. MAC BETH: I think it is upstate New York. 
I can check. 


(Pause.) 
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IR. NacweTi: Otsego County, your Jionor. 
is about four hours from here. 

THE COURT: Oh, that is not fantastic. 
like to bring him back, but I think we may have 

looks. All right. Maybe we can do 
On Monday morning. 
iow much longer is your case going to take? 


“TIT Ars 
ceWO MOre 


THE COURT: In other words, you will 
around 1 Monday? 
MecbETH: I would think so. 
TUL COURT: You don't have to extend me the 
courtesy of telling me whether ycu have any witnesses, 


but 


you can tell me how long your c 


MR. HEYERS: That depsnds on your Ionor ruling 
On the request I'm going to make to examine the So~called 
confidential informans. 

THE COURT: I told yeu that he is available to 


you. You know his name and his address. We will issue a 


Subpoena if you want him subpoenaed. 


MR. HLYERS: We are going to try to subpoena 


him, if we can, over the weekend and bring hiin in possibly 
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on Monday. 


THL COURT: Does the Governnent have 
make him available? 
MK. MacBevll: If anyon: 


it would be the Probation 
tf the executive branch of 
knew where he 
che general 
davit from Mr. Narringtcn, 
bers-- 
Thi COURT: 


a ‘ 


MR. MacbBLeyTi: iia 28 certa not undér our 


control. They obviously k: 
THLE COURT: They which 
sfor E g é Or at lsast 


MR. GOLDBERG: Your iicnor, I have another 


cation which may directly bLaar on the length of this 


trial. 
see here that thers 
connection bstwesn ir. 
C1'72-0123 and Cl73-1207, which indicate to me 


to We ask to see that file that pertains 


<O lir. Paydrn, in order to make an educated decision 


MR. NacbBeill: Lhe Government objects, your lionor. 
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2 THLE COURT: Yes. ‘nea Government is only re- 
2a quired to furnish you with Brady meterial and Jencks 
| 3 . y 
4 Material. Let's have the jury in. We will dismiss the 
| 
5 Jury for the day. 
6 | I would hepe to have the rsquests to charge of 
} | 
| ' 
‘aa the defendants by Monday morning. ‘ 
; 
ie | 
& MR. GOLDBERG: Your Honor, I can have that for 
\ 9 you by--not exactly 9:00, tut I would haves it for you by 


10 li or 50. 


11 (The jury entered the courtroom.) 
12 THE COURT: I régreat -nat * had to parade you 
3. in and out, but it nad to do with, tin availability cf a 
14 certain witness, and that was the ~eascn for it. I thought 
15 that perhaps the possibility was that the witness would | 
| 
° 16 have been on this arternoon, but that is not going to be 
| 
17 happening and I just wanted to check that out. That is why 
/ } , ' 
18 I had to have you go in and out a couple of times. I'm 
! 
19 | sorry to have to do that to you. 


$8 


We are going to adjourn for the day, to resum2 


21 || at 9:30 on Monda, iorning. I have eae short matter on for 
4 
} 
. ' 
or 9:30 on Monday morning. Hopefully ic will be short, that 


the lawyers won't talk too much on it, and we can get 


started shortly after 9:30. 


: 2 @ 


We won't be together for over 48 hours, I gu¢cs 


177) 
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Harrington 
and in that time you will probably run across more 
~eople than you have seen since you were selected to 
on this case yesterday, and ycu will hav2 more opportunity 
to talk to outsiders. I want you to keep it 
Stantly not to talk to anyons, don't talk about it 
the weekend to anyloody, and don't let anybody taik 
There is some expectation I believe’ that 
case will be submitted to you sometimes during the early 
part of next wsek, and when you are in the jury room vou 
will have ampl¢ opportunity to discuss 
comes for you *o discuss it, after you have heard all 
testimony and been instructsd cn th: law. 


Have a pleasant ¢ and we will see you 


(The jury left the courtroom.) 
jury 


MR. MacBETH: Mr. Goldberg has 


various agénts available in the course of 
ys. I want to ascertain whether it is necessary to 
them available on more than a few hours' notice. 

MR. GOLDBERG: No. I never intended that they 
wait outside the courtroom. If you can reach them on 
short notice, that's all right. 

MR. MacBeTil: They can be reached on a few hours‘ 


notice. Some of them ar? in New Jersey and some further 
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THE COURT: You are going to finish your case 
On Monday. Maybe at the luncheon recess-- 


MR. GOLDBERG: I can say this, ysur Honor. 


first witness I want to call is Officer Herlihy. 


THE COURT: Monday morning, gentl 


(Adjourned to Menday, November 17, 1975, at 
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j Ve 7> GR. 422 
‘ DONALD PAYDEN, a/k/a COUNTRY, 


and BILLY VERON 


November 17, 1975 
6 10:15 a.m. 


000 


10 (In the absence of the jury.) 
ll MR. MacBETH: The Government will not pursue 
12 the issue of the false exculpatory statement any further. 


13 THE COURT: All right. 


14 MR. COLDBERG: Your Honor, on Saturday at 12:00 
15 noon at the premises of--it was just with regard to the 

i¢ services of a subpoena, your Honor. But since they haven't 
17 finished their case, the only reason why I mentioned it 

18 now is that the subpoena was--the law was supposed to have 
19 been here today at 10:00 a.m. It was on my personal ser- 
20 vice; I served him personally. 

21 THE COURT: All right. Are you ready? 

a MR. MacBETH: Yes, your Honor. 

2 THE COURT: Bring the jury in. 

24 MR. MacBETH: Shall I bring the witness in? 

25 THE COURT: Yes. Put the witness on. 
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Major-direct 
(Jury present) 
MR. MACBETH: ‘The Government calls David W. Major. 
DAVID Ww. MAJOR, called as 

a witness by the Government, being first duly sworn, 

testified as follows: 
DIRECT EXAMINATION 
BY MR. MACBETH: 

Q Agent Major, how are you employed? 

A Special agent employed by the Drug Enforcement 
Administration, assigned to the New York Drug Enforcement 
Task Force. 

Q liow long have you been employed with the DEA? 

A Six years and five months. 

Q Turning your attention to August 7, 1974, were 
you on duty at that time? 

A Yes, I was. 

Q Where were you on duty on that day? 

A I was on duty near 116th and Lenox Avenue, New 

City: 

Q What time of the evening did you arrive there? 

A Approximately 5:25 p.m. 

What did you see at the time you arrived there? 
Nothing at that time, 


Approximately 5:50, an undercover officer, Police 
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Officer Chris Jackson arrived in an undercover car and 
parke- in the block of 116th Street betwecn Lenox and Seventh 
Avenue. 

Q t, if anything, did you see Officer Jackson do 
after he parked “he car? 

A I had no direct observation of him after he parked 
the car. 

Q Did there come a time whe- you saw that car leave 
the block? 

A Yes, sir. 

Q Where did you see the car go? 

A The car left and proceeded west on 116th Street 
and myself and another officer initiated a moving surveillance 
of the car. We followed it to Seventh Avenue, then north 
on Seventh to 145th, then over to -- on 145th Street over 
to Broadway. 

MR. GOLDBERG: I didn't hear that. 

A We followed it north on Seventh Avenue to 145th, 
and them west on 145th to Broadway, then the vehicle was 
parked on Broadway at 148th Street. 

Q What, if anything, did you see after the car 
stopped at 148th Street and Broadway? 

A At that time I was a couple of blocks behind the 


car. It pulled over. I didn't see any other activity until 
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< af left. 
Q Did you see the car leave 148th Street? 
’ A Yes. 
Oo Where did you see it leave to? 
A It procesded north up to 15lst or 152nd Street, 
7 made a U turn on Broadway and proceeded bax to about 
bY t 150th Street and Broadway, then pulled over again on the 


right-hand side of the street and stopped momentarily. 
Q Where were you in relation to the car when it 
stopped on 15lst Street and "roadway? 
le A Perhaps a couple o: plocks behind it. 
Q What, if anything, did you see when the car 
Stopped at that locat. on? 
% 15 A Again I, pulled over to the right-hand side of the 


street. I didn't have direct observation of the occupants 


at that time. 


is Q Did you see the car leave that location? 

19 A 5O8,. BEE 

20 Q Where did the car go from there? 

21 A It proceeded to 145th Street south on Broadway, 
“ then made a left-hand turn. It »2s driven east on 145th 
23 trect to Club 356-1/2 West 145th Street and it parked on 
24 the south side of the street facing east, about 145th and 


Edgecombe. 
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What dia you do after you saw the car parked 


I set up a surveillance on 145th Street, just 

west, about a half-block west of St. Nicholas. 

Q When you say set up a surveillance, will you 
describe to the jury what that involved? 

A Yes, there were a number of surveillance offices... 
Some of us -- excuse me. In some cars there was just one 
agent. Other cars there were two surveillance officers. 
There were three or four surveillance cars and we set up 
the surveillance in the vicinity of the undercever car and 
in this case we had a black detective, Detective Wright. 
We tried to get him as close to the scene as possible. 


MR. GOLDBERG: Objection. 


THE COURT: Sustained. 


tow long were you in this surveillance setup? 
At this time after the car parked? 

After the car parked. 

Before it moved? 

Before the next move. 

About 25 minutes. 

When the car moved, where did you see it go? 
It made a right turn on Edgecombe Avenue. I 


followed it and as I turned right, turned south on Edgecombe 
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Avenue, the undercover car was in the middle of the block 
and it pulled over and I saw another surveillance vehicle 
was behind it and, as I turned into the block, the undercover 
car with Police Officer Jackson was leaving, sw I followed 
it around the block and the ve ® was set up in approxim- 
ately the same position, so I initiated my surveillance in 
the same area that I had been previously before. 

Q What did you do after you set up your surveillance 
there for the second time? 

A I stayed there until I was requested to drive by 
the area. 

Did you in fact drive by the area? 


Yes, sir. 


What time was this? 


A A little after 7:00, approximately 7:10, 7:13 p.m. 

Q How long was it after you set up your second 
surveillance? 

23, 24 minutes, 

Q As you drove down the block on 145th Street, what 
did you see? 

A I saw one black male near the club at 356-1/2 
Wec- 145th, and the undercover officer and another black’ 
male about 20 steps or 30 steps east of them, east of this 


other black male, on the sidewalk, and when I drove by, the 
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9 
“ 


undercover officer, Chris Jackson, was handing money to the 


Ww 


one black male. 


4 Q How close were you to Officer Jackson at the 


time you saw him handing this money? 


: A While I was driving by, I was on the eastbound 


: lane. Maybe 30, 35 feet. 

Q Could you describe the manner in which the money 
was being handed by Officer Jackson? 
iv A Yes. He was facing the individual and it appeared 


It was just like 


to me he was counting out money to him. 


an exchange between the two of them. They were facing each 
other and one was handing the money to the other. 
14 Q After you had driven down the block at that time, 


did you see Officer Jackson or that black male again in 


the course of the next hour? 


My A No, sir. 


18 MR. MACBETH: No further questions. 


MR. MEYERS: No cross examination. 


CROSS-EXAMINATION 
BY MR. GOLDBERG: 
Me Q Officer Major, what type automobile were you 
-perating on August 7th? 
2A A '71 Mercury Montego. 


25 Q Was anybody besides yourself in that automobile? 
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A No, sir. 

Q Do you recall what type automobile Officer 
Jackson was operating that day? 

A Yes, sir. 

What was it? 
A ‘71 Cadillac sedan DeVille. 

Q You had met your surveillance team sometime 
earlier that evening? 

A Yes, sir. 

Q Where did that meeting take place? 

A At that time I think we just left from the office. 
I am not sure if we had a meeting before or after we left. 

Q You say you left from your office. Where is your 
office? 

A 201 Varick Street. 

Q Did you have a meeting with Group 9 at that 
Varick Street location? 

A Yes, sir. 

Q Did you all formulate a plan that day with regard 
to the surveillance you were going to make? 

A Yes, sir. 


Q Did you know who was involved in that surveillance 


or who was involved in Group 9 on that particular day? 


A Yes, sir. Detective Herbert Wright and Detective 
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2 Stephen DelCorso, Police Officer John Crowe, Police 


w 


Officer Miles Harrinaton, Police Officer Vance lHierlihy, 
4 myself. I think that is all. 
9 Q As you recall that day, did you leave the Varick 


Street location with your team or about the same time your 


‘ team left? 
° N Yes. 
, . Q Did you all get in your respt.cive surveillance 
it automobiles? 
11 \ I believe so, sir. 
12 Q Did you know what automobile Officer Herlihy was 


13 operating that day? 


i4 A Yes, sir. 

15 9 What kind of car was he operating? 7 
e. 16 A A J | sonia LeMans. 

7 Q Officer Wright? 

18 A I believe it was a '71 Matador. 

19 Q Would it be fair to state you were aware of the 


0 model or type or year of those automobiles operated by members 


21 of your surveillance team that date? 

22 A Yes, sir. 

23 Q If you saw one of the other automobiles, vou 
7 a“ would recognize it to be the type of mode? vehicle that 

25 was uscd in this operation? 
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Major-cross 

A Excuse me? 

Q If you saw that vehicle, the vehicles driven by 
one of the members of your group, you would recognize it, 
would you not? 

A I would think so. 

Q Did you see the pistol or revolver cariied by 
Officer Jackson on 8/27/74? 

A No, sir. 

Q Do you know wha* »istol he carries, what type of 
pistol? 

MR. MACBETH: Objection. 
THE COURT: Sustained. 
Q Was there, to your knowledge, any monitoring 
equipmen, wathin Officer Jackson's car that day? 
MR. MACBETH: Objection. 
No, sir. 
MR. GOLDBERG: I will withdraw the question. 

Q Did you see anybody place any recording or mon- 
itoring equipment in Officer Jackson's automobile, the 
‘71 Cadillac? 

A sir. 

Q Did you receive any communications whatsoever 
from Officer Jackson directly on 8/27/1974? 


A Not directly, no. 
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Q You s-~ on that date you first went to 116th 
Street and Lenox Avenue? 
A Yes, sir. 
And you arrived there at about 5:25 p.m.? 
Yes, sir. 
Q Did you see at that location any vehicle driven 
by members of your group? 
A I can't recall, sir. 
Q After leaving 116th Street and Lenox Avenue, 
did you ever go back to that loca ‘on or that vicinity 
sometime later that evenin.~* 
A Which location? 
Q 116th Stzeet and Lenox Avenue. 


A Yes, sir. 


Q What time did you arrive at that location? 


A Approximately 8:00 o'clak. 

Q Incidentally, you didn't testify in the grand 
jury, did you? 

A I can't recall. I don't believe so. 

Q When you arrived at 8:00 o'clock, back in the 
vicinity of 116th Street and Lenox Avenue, did yo. make 
any observations at that time? 

A No, alts 


Q Did you see that that location again sometime 
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after 5:25 p.m. the '71 Cadillac driven by Officer Jackson? 
A Yes, sir. 
What time was it? 


When I came on the scene the car was already 


Cc In other words, you are saying at about 8:00 
o'clock the car was there, or about 5:25 it was? 

A About 3:00 o'clock. 

Q Between the time you say you made this observation 
at 356-1/2 West 145th Street, and your eventual return to 
Lenox and lléth Street, where did you go? 

A Attempted to locate the '73 Mercedez. 

Q How long did you go about attempting to locate 
that vehicle? 

A I met with another officer, Police Officer Crowe, 
who had been foilowing chat vehicle. 


Q You say following that vehicle; did he tell you 


he had been following tha vehicle, or did you see him 


following that vehicle? 


A I heard over the radio. I was in communication 


Q When you received that communication, where was 
your automobile? 


A I was paralleling Mr. Crowe on police surveillance. 
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I didn't have him in sight or the vehicle in sight. 
was about four blocks east of St. Nicholas Avenue and 
I ran into the end of a park. 

Q You were about four blocks east of St. Nicholas? 

A Proceeding north. 

Q On what street were you proceeding north? 

A I can't recall. I know there is a park that 
separates the street, and from where I ended up, I couldn't 
go over to St. Nicholas Avenue. 

I am not really familiar with that area. 

Q You seid you were proceeding north on, I would 
take it, a north-south street, four blocks east of St. 
Nicholas Avenue? 

A It might have been just the northbound street. 

What? 

A It may not have been a north-south street; it may 
have been a northbound street. 

Q It was a street that, in any event, faced in two 
directions? 

A Yes. 

Q Did you see on that street any surveillance’ 
vehicles? 

A No, sir. 


When you received this communication pertaining 
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to the Mercedes, where did you go? 

A I met with Police Officer Crowe. 

Q Where did you meet Officer Crowe? 

A I think it was on -- I am not positive. It was 
either in the Bronx, close to the Harlem River Drive area, 
or it was in Manhattan on the liarlem River Drive area 
near St. Nicholas. 

Do you t1ecall crossing any bridges? 

I believe we had. I believe it was in the Bronx. 

Excuse me? 

I am sorry. 

We met, I believe, in the Bronx, I am not certain, 
and we discussed what had happened. 

Q Do you recall where in the Bronx you met 
Officer Crowe? 

A No. 

Q When you met Officer Crowe, where did you proca2ed, 
if anyplace? 

A After meeting with him, we proceeded beck to 
116th and Lenox. 

Q How long after your last observation or when you 
saw this Mercedez -- did you see the Mercedez on 145th Street? 

A I certainly did. 


How long after you saw this Mercedes on 145th 
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Street did you reach 116th Street and Lenox Avenue? 
A Approximately 45 minutes. 


(Continued on next page) 
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liow much time after you met Officer Crowe a 
Street and Lenox Avenue? 
minutes, approximately. 
Wnen you arrived at llGth Street, where did 
you automobile? 
I believe I parked it on icnox between 115th 
116th facing north. 
From that location were you able to see 
NO, sir. 
Q liad you been at any time prior to August 27th 
in the vicinity of a bar on ll6th Street? 
Lxcuse me, sir? 


Prior to Auguc* 27th was your attention ever 


directed at a bar that was on 116th Street? 


A Yes, sir, it was. 

Q VO you recall on tha* prior occasion what the 

of the bar was? 

Jimmy Daniels. 

Q On this occasion, on August 27th when you went 
to 116th and Lenox, would it be fair to state that you 
set yourself up or positioned your automobile in such a 
Way aS to prevent you from seeing that bar? 

MR. MacBETH: Objection, your lionor. 


THE COURT: Yes, sustained. 
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the bar in relation to where you 
your automobile on August 27th? 

“he bar is on Lenox Avenue, it's on “he soutn 
side of the street between Lenox Avenue and Seventh Avenue 
but closer to Lenox Avenue. 

You say the bar is on Lenox Avenue? 

WO. I said the bar was on 116th Street between 
Lenox and Seventh, but it's on the south side of the street 
and it's cioser to Lenox Avenue. 

Where did you position your automobile in rela- 
tion to that bar? 

On Lenox Avenue I think it was between 115th 
and 1l6éth. Could have been between 114th and 115th, 
it was on Lenox Avenue around the corner from 

SO it would be fair to state tnat from your posi- 

you could see Lenox Avenue? 
A Il could see Lenox Avenue. 

But you could not see around the corner, so to 
speak, to Jimmy Daniels Bar? 


A That's correct. 


Q Did you see at any time while you were positioned 


On Lenox Avenue, that Mercedes on or about 8:00? 


A No, sir. 


Q Did you see this gentleman, indicating the 
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defendant Payden, at any time about 8:00? 
NO, Sir. 


Would it be ‘ < yOu didn't see 


Dar at about 


not see. 
there any other ascents aside from yourself 
:S in the vicinity of 1lléth Street and Lenox 
‘enue on August 27th? 


es 
ito, 


I object. 
THE COURT: NWO, I will permit it. 
Wno were those agents or what vehicles 
positioned? 
I believe it was Detective Wright, was in the 
Vacinity of the bar, and the next surveillance vehicle, 
was either one f It was @it er Police Officer 
lierlihy or it was Detective DelCorso and 
Harrington together. but it was one of those two latter 
two that were in the area, that had a direct visual of 
tne bar. 
Q SO to the best of your recollection would it be 
fair to estimate that there were at least three venicles 


tnree surveillance vehicles, asice from the undercover 
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vehicle 


Your vehicle? 


not counting your vehicle? 
not counting my vehicle. 
but you would count, however, Detective lierlihy's 
and Police Officer lierlihy? 
Yes. 
And Police Officer Wright? 
betective Wright. 
Detective Wright. And Detective DelCorso, was 
he with Officer Herlihy? 
No, sir. 
Did you see their vehicles ard where they were 
Situatea in relation to Jimmy Daniels Bar on 116th Street? 
No, sir. 
Were they on 116th Street, if you know? 
I'm not certain. I believe so. 
You believe so? 
Yes. 
Q Do you recall in the course of this investigation 
whether or not any of these officers wero positioned on 


il6th Street, observed that Mercedes? 


“BEST COPY AVAILABLE 
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MacBETH: Objection. 
sustained. 
Were you told at any time 
lloéth Street between Lenox and Seventh Avenue? 
HMacbBETH: Objection. 
Sustained, 
long have you been 
in connectic> with this preceeding? 
kxcuse m 
Yes. 
about what transpired earlier. 


‘m sorry 


y, I didn't get your question. 
times have you 
in connection with this case? 
Two or three times. 


And have you discussed with him th 


nd jury? 


Did you have to review any notes or memoranda? 


Was that memorandum you reviewed your daily 
report for § 
lieve so. 


Were there any other notes aside from 
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+hic 
ere a) 


port that you reviewed in connection with 


Those weren't your notes? 
were nct. 
What other notes aside from ¢!} case file 
your daily activity report did you review? 
ahat's: aki, 
GULDBERG: I think v to marx this. 
got a number, your Honor. 


Defendant Payden Exhibit 


activity report does that 


vOlving a 


Wiat portion of that activity report does sc 
MacBLTH: Objection, your Honor. 
Yes, sustained. 
is there anything on that activity report that 
nes yvour recollection about following at any “ine a 


Mercedes on that day? 
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course net. 
course not? 


That's right. 


I certainly attempted to. 


con ~ 4 = 
consider tnat 


s2e that Mercedes 


+}, 
that day, 


7 ran 
i didi t 


When you say that you made 


ar 
ai 


east on 145th Street with resnect to two individ 


paelens 


versation and tendering 


cle movind? 


Was this incident that you 


Ouserved on the 


there vehicles parked along ti 


Lene 


there were. 


Where in relation to Edgecombe Avenue, 
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Avenue would you say tha 
took place? 
Edgecombe Avenue. 


ery clos what would that 


from the intersection. 


t from 


Edgecombe Avenue, 


from the end of the sidewalk, from 


How far was 356-1/2 West 145th Street 


Say you observed that? 


Not more than 40 feet west. 


nade this observation, you say you Saw 


whom was Officer Jacksc 
right. 
there any other individuals that general 
vicinity along Edgecombe Avenue at that time? 
A Yes, there were. 
iow many? 


mt 


There is the undercover officer, Police Officer 
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>kKSON, anc he other wlack male, anu 
male near the entrance to 356-1/2 
sidewalk, close, paralle] 


There may have 


certain. 


on the sidewalk, but 
here, because I w concentrating 
- On those subjects. 

An what subjects? 

Nr. Jackson and the otner 

When you say concentrated your attention on 


i- 


to state tiat 


seen any of these 


any other date? 


When was 
I saw one on Auc 


And the other? 


Prior to that--the other on that day. 


On what day? 
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Major-direct 
27th. 
other words, one subject you had never 


prior to 


Subject that you had previously 


son, but you did see on August 27th, dc 


would take it 


tne time you s Mr. Jackson engaged in some 


activity on Edgecombe Avenues, where was Mr. Payden? 


Standing on the sidewalk. 


was--about 30 feet west of Mr. Vernon and 
-2 Officer Jackson. 


other words, Mr. Payden was between 


reet and Edgecombe Avenue? 


Under those circumstances was he on the right, 
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any time did you see 


J eo lac " , ; ” 
wicnolaS avenue ? 


n 


correct 


I take it wasn't, to 


closer to $ Nicholas or Ldgecor 


middle o the block? 


believes 


Where was e undercover car? 


It was nearer Edgecombe on 145th. 


FRICT COURT REPORTERS 
FOIFY SQUARE. NEW YORK NY 


. ‘ PraAnaac 
tne merce 


you see anybody 


see anybody 


your observing the 


corner of Edgecombe 


Just 


it is your testi! 


didn't see 


you see the Mercedes, anybody get into 


Mercedes? 
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fficer Wright? 


sate ‘ 
et 2CsiOiads 


otner words, you were 


WMWLIUCA 


. | - 
seast 


(Continued on page 323.) 
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from that pos 
Avenue ana 
igecombe? 
ld see that far, I couldn 
y you moved your vehicle? 

correct. 
Easterly towards 
at is correct. 


Was that pursuant to any signal that 


whom did you receive that signal? 
the surveiilanc fficers. 


you recall who it was? 


lunication you received. 
at signal was that the undercover off; 
Payden and Mr. Vernon were outside the club. There was 
activity going on and if anyone could drive by the 
area and see what was happening, go ahead and 
I was on the same street, St. Nicholas Avenue. 
just down the block from me. I proceedea east 


and went by the area. 


Was it dark at that time that you proceeded? 
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would you characteri:z 


character) 


thts weren 
topped at the 
down to 145th Street? 


recall if 


there traffic on the street at 


lieavy, back-to-back traffic? 
back-to-back, 
Were there cars double parked? 


where were some cars double parked. 


Would Ou say there was a large amount of people 
Z t t 


southern portion of 145th Street, walking? 
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test imony wouid 
and would it be fair to state you 
u arrived in the vicinity f dgecombe Avenue 
with somebody else? 
look at the window when I was 
atter 
I passed Nicholas Avenue. 


What I am saying is, you did look out 


correct. 


to do that to make the observation y 


correct. 
bservation, where was 
automobile? 


Probably east on 145th between St. Nicholas and 


Where was it? How many f as it from Edaecombe 


Avenue when you first say you made this observation? When 


first saw the individuals. 
he middle of the block between St. Nicholas 
and Edgecombe on 145th. 


In other words, you would be almost 
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1 negan procect 


until you were 


ou have 


ansaction was to take place at that ar‘ 


someone hand mcnev to 


jection. 


here were these two individuals 


ide that observation? 


facing Mr. Vernon. Mr. 


Vernon and they were both on the 
facing the other. 


other words, you were able 


position in the car the left profile of 


Mc. Vernon. 


And the right profile of 


SOUTILERN DISTRICT COURT REPORTLAS 
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Ui 


SiliGCWaikKr. 


Aah 


there any other people in 


‘itnin a 
were the only t eople. 
was the nearest person 


say you made this 


said? 


30 feet away, you 


sidewalk. 


talking with anyone? 


could have been; I can't recall. 


to somebody. 


ne ask you this: As you proceeded 


would have had to have passed Mr. Payden? 


That is correct. 
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When you passed Mr. Payden, 


Jackson 
to turn around and glance 


Not after I passed him. 


Did you at,;any time 


transaction turn around? 


You kept going? 


That is correct. 


Where did you go? 


proceeded east on 145th 


-ight turn off of 145th 


set back up on the street facing 


surveillance. 


tr.) } 


attempted to make this 


I can't recall the cros: 


145th Street. 


Orr OL 


street, and I was facing north, 


Perhaps three blocks, 


you see that 


No, iY. 


Thet was the last time you had 


that Mercedez that evening? 


SOUTHERN PASTRICTH 


FOLRY SQQuial 


after 


Street, 


145th 


It was facing -- 


just 


four blocks 


Mercedez 


COURT REPORTERS 
NIEW YORK, NY 


when saw 


you 


and you say Billy Vernon, did you have occasion 


or attempt to obser 


you say you Saw 


Street a couple O- 


made a U turn, 


Street for another 


What location did you situate yourself where 


second surveillance? 


street. It was right 


ic was a north-south 


= h < 
south -h Street. 


from St. Nicholas Avenue. 


mass by that location? 


occasion to see 


WS COURTEOUS! 


ratte 


Can you describe to us exactly what you saw with 
Z 2 


.O the person you say you identified as Mr. Vernon 
Jackson, when you say they were posing 
street? 

Yes. 

What did you see? 

appear to me to be 
r. Vernon. 
Did yOu see where Mr. Jackson got the money fron, 
where he took the money from? 


Of course not. 


here or here? 
the waist level, approximately. 
standing like this counting money? 
into Mr. Vernon's hand. 
he was going (indicating) ? 
he was handing it to him like this (indicating). 
Can we have some description of this 
n the record? 


I don't think it's necessary. I think 
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te 


Major-cross 


iE. 


you recall how many bills you observed? 


course not. 
Excuse me? 


a 


Jf course not. 


Do you recall how long a period of 


Mr. Jackson handing Mr. Vernon money? 


om the length of time it took me to 


second. 


Did you see how many times during that period 
made a forward motion with his hand? 


least two times, three times. 


And you were able to see it was currency? 


Yes. 


V1Gd 


you see what was done with t 


Vernon you say received it? 


~ 


NO. 


You say you followed the Cadillac 


south on Broadway 


Eariier.. 


yes. 


That was from a location up around 148th Street? 


Did you see the vehicle turn at any street? 


Yes, I dia. 
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What street did you see it turn on off of Broadway? 

145th Street. 

Did you see any other surveillance vehicle at 
or about the time you observed this vehicle proceeding 
south on Broadway? 

I am certain I did. I don't know which surveillance 
vehicles I did See. 

Excuse me? 

As I testified to earlier, there were three or 
four surveillance vehicles that day and we were proceeding 
mainly as a group, and there was one other surveillance 
vehicle in my vicinity. 

am asking you if you know for a fact 
Which one it was, no. 
Do you recall seeing any vehicle take a left turn 
Broadway on either 146th or 148th Streets? 
recall. 

Have you ever taken a turn off of Broadway 

5th and 155th, a left turn? 

Not that I can recall. 

Do you know whether or not you can take a left 
turn between those two streets in that direction? 

MR. MACBETH: Objection. 


THE COURT: I wi permit it. 
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a fact from 145th to 155th 
a left turn " Of Braodway under any one of 
there is no through street? 
Objection. 


COURT: He just said he is not familiar 


Yes or ..0? 
I don't know, ix. 
When you were going east on 145th Street, d 


Officer Wright? 


his vehicle? 


see anyone that closely 


fficer Wright's description? 


see his car at any time parked across the 
Sth Street? 
I can recall. 
When you proceeded east on 145th Street just before 
you say you made this observation near Edgecombe Avenue, 
did you see Donald Payden? 


A ¥es, I. 63d. 
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Did you see,at the time you firs 5 ¢ him, where 
he was with relation to Officer Jackson? 
Yes,..1, Gigs 
Where was he? 


You are talking about the same time that I testified 


before the time you say you 
servation near Edgecombe Avenue. As you drc past 


las east on 145th Street before you reached 


was on the sidewalk. 
What was he doing? 
standing on the sidewalk. 
he talking to anyone? 
MACBETH: Objection. We have been over this. 


» 


‘OURT: No. 
am not certain if he was or not. He could have 

nag with somebody. 

you see him talking with Mr. 

sir. 

GOLDBERG: No further questions. 

COURT: Redirect? 

MACBETH: The Government has no redirect. 


COURT: You may step down. 
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Godino-direct 
(Witness excused) 


COURT: Next witness. 


MACBETH: Roger Godino. 


a witness by the Government, 
rn, testified as follows: 
DIRECT EXAMINATION 
MACBETH: 
Mr. Godino, how are you employed? 
I am employed by the United States 
, Drug Enforcement Administration. 
Where are you employed? 
In Manhattan, 57th Street. 
What 1s your position? 


I am a forensic chemist. 


How long have you been employed as a forensic 


years now. 
Would you explain to the jury what 
forensic chemist? 
A forensic chemist analyzes drug evidence and 
testify in court as to their findings. 
What is your educational background? 


I have a degree in chemistry from Queens College, 
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have 12 credits toward ny master's 
at Lona Island University. I have completed a six months 
training program offered by the Bureau of Narcotics and 
Dangerous Drugs, now known as DEA, Drug Enforcement 
istration. 

Would you describe that six-month training program, 
what it is you are trained to deal with? 

I am trained to handle and analyze drug evidence 

jl as how to present myself in court. 

What has been your experience analyzing drug 
evidence? 

Excuse me? 

What has your experience been in analyzing drug 

How many pieces of drug evidence have you 
analyzed? 

I would say about 1500 exhibits. 

I show you what has been marked Government's 
Exhibit 1 for identification. 

Can you identify what that 1s? 

Yes. This is one of the exhibits that I analyzed. 
My name and date on which I opened the evidence is over 
here. 

Where did you obtain that evidence? 


It was assigned to me in the laboratory by my 
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supervisor. 
You obtained it from the vault? 
Yes. It was assigned to me by my superviso 
the evidence technician gave me the evidence from th 


vault. 


After you received it from the vault, where a 


you keep it? 


+ 


I have a box in which keep evidence while 


it, and it’s under lock and key constantly and 


overnight, if it stays overnight, I put it in the box, lock 
it and put it in the vault. 

Q When you were finished analyzing it, where did 
you put the evidence? 

I give it bac. again to the evidence technician 
and it's placed in this safe and it's left there until it's 
needed for court. 

MACBETH: The Government offers Exhibit 
COURT: Any objection? 

GOLDBERG: May I reserve? 

COURT: No. 

GOLDBERG: No objection. 

COURT: Do you object to Government's 2 -- 

MR. GOLDBERG: I object to that offer of evidence 


as it pertains to my grounds. 


SOUTHERN DISTRICT COURT REPORTERS US COURTHOIIS: 
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2 MR. MACBETH: What grounds? 
MR. GOLDBERG: The Government has failed to 
connect that evidence to iy client. 
THE COURT: I will instruct the jury appropriately 
it the time of instruction. 
I will receive it in evidence. That is a question 
for he jury to pass on. 


All we are doing now is technically admitting 


~~ 
U 


it into evidence, and you have no objection on the grounds 
of a chain? 
R. GOLDBERG: No. 

(Government's Exhibit No. 1 was received in 
evidence.) 

THE COURT: Would you testify the same with 


respect to Government's Exhibits 2 and 3? 


Any objection on that 
MR. GOLDBERG: Same objection. 


Overruled. 


(Government's Exhibits Nos. 2 and 3 were received 


22 in evidence.) 
25 MR. GOLDBERG: Your lionor, isn't it my understanding 


that Exhibit 3 is being offered against my client? 


aad 


95 MR. MACBETH: No. Exhibit 3 is not being offered 


AERN DISTRICT COURT REPORTERS. US COURTHO! 
Y SOUA NEW YORK NY — ‘9 jin 


‘ 


4 429 


rkinch Godino-direct $34 
against defendant Payden. It's offered only against 
defendant Vernon. 

* Did you carry out an analysis of Government's 
Exhibit 1? 
A Yes, I did. 

e What did you determine to be the nature Oi 
Government's Exhibit 1? 
A I will refer to my notes. 
C I show you what has been marked Government's 
Exhibit 3505 for identification. Does that refresh your 


recollection? 


A Yes. 

Q Will you tell the jury what you found Government’ 
Exhibit 1 contained? 

A It contained cocaine hydrochloride and sugar. 

Q What was the weight of the cocaine hydrochloride 
in Exnibit 1? 

A The net weight was 27.2 grams. 

Q What was the strength or purity of the cocaine? 

A 35.9 percent cocaine hydrochloride. 


(Continued on next page) 
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Jia you conduct an analysis of Government's 
I did. 
Can you testify as to the substance that was 
Government's Lxhibit 2? 
I can. 
vo you need to have your recollection refreslied 
from that? 
Yes. 
I show you what has been marked Government's Ex- 
hibit 3506 for identification. 
Exhibit 2-- 


Does that refresh your recollection as to the 


wee 


+} 
L 


- wo 
nac C 


you undertook of Government's Exhibit 2? 


Gid you find Government's Exhibit 


Lxhibit 2 contains cocaine hydrochloride and 
Sugar. 

What was the weight of the cocaine hydrochloride 
an Government's Exhibit 2? 

The net weight was 53.2 g 

What was the strength of purity of the cocaine 


hydrochloride in Government's LExhibit 2? 
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cent cocaine hydrochloride. 
Turning your attention now to Government's 
you conduct an analysis of that exhibit 


4S we 


Do you need to have your recollection refreshe 


+ 


to testify as to analysis? 
4 i 
Yes. 
you what has been marked Govern: 


habit 3511 for identification. Does that refresh 


recollection as to the analysis that you undertoox? 


Yes, it does, 
What did you find to be the nature of Govern- 
Exnibit 3? 
Exhibit 3 contains cocaine hydrochloride, lido- 
borates and 
What was weight of cocaine hydrochloride 
which you found in Government's Lxhibit 3? 
Tae net weight of the exhibit was 55.5 grans,. 
Wnat was the strength of purity of the cocaine 
exhibit? 
Lxcuse me? 
What was the strength of purity of the cocaine 


exhibit? 


5.1 per cent cocaine hydrochloride. 


SOUTHLAN DISTRICT COURT ALPORTERS, US COURTHONS: 
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this witness, your Honor. 


MEYERS: NO cross examination. 


tir. Godino, in your study of chemistry did 
suave occasion to study measurements, the Way a chemical 


ured? 


¢r neard ie term grain? 


lave you ever heard term gram? 


officer tes 
in this case that a certain number o¢ grams make-- 
Ub jection. 
Tiik COURT: Sustained, 
Wuantitatively, which is larger, a grain or a 


j 


it all depends which system, 
Would one grain be-- 


MR. MacBETH: lL object, your lionor. 


COURT: Can you answer that yes or 


WITNESS: ‘m not sure what he is trying to 
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THE COURT: He said qu “atively which is 


gram or the grain? 

WITNESS: I don't know. 

you Know how many gramS make an ounce? 
-5 grams. I'm not familiar with grains. 


c 


3.5 grams make an ounce? 
Exhibit 
Grams? 
Grams. 


So it would be 


Gross weight. 


S almost two ounces. 


Almost two ounces. Now we are referring to-- 


almost two ounces. 
Exhibit 2, how much was that’ 
That is gross weight 78.8 grams and that is over 


2-1/2 ounces. 


SOUTHERN DISTRIC] COURT REPORTERS. US COURTHOISI 


A 434 

eljb 5 Godino-cross 343 

Q And Exhibit 3? 

A The gross weight was 81.1 grams and that is over 
2-1/2 ounces. 

Q Oi< 8: OF 79. T7 

A 81.8 grams is gross weight. 

Q Of Exhibit 3? 

A Yes. That is what I weighed. 

Q In other words, on t.e three occasions, the 


first chemical or first compound you analyzed, would there 
be almost two oinces? 
A That is in gross weight. 


Q When you say gross weight, you are talking about 


A No. The weight of the powder is the net weight. 
The gross weight is the weight of the powder plus the 
container. 

Q in other words, you weighed that and you weighed 


the tinfoil containers? 


A Yes. 

Q What was the net weight? 

A The net weight of Exhibit-- 
Q die 

A Exhibit 1 was 27.2 grams. 

Q Less than an ounce? 
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under an ounce, 

Oid you that approximately 455 grains make 
one ounce, Or approximately 455 grains make one ounce 
would that refresh your recollection as to the gu 
of a grain S relation to an ounce? 


to know that, I would have to look it up. I wouldn' 


I don't deal with that e 
uSing pharmaceutical meas 
What type of measurement is a grain? 
A gram is-- 
xCA1N, Q-S-a-i-n. 
ly used in pharmacies and the 
industry. 
bo you recall in studying chemistry, ever being 
definition? 
I can look it up. I don't use at ona day-to- 
Gay baSisS and I have no need to know this information. 


You filled out a DEA 7 form? 


Were you responsible for the typing of that re- 
© Or GaG you just have a report in front of you which 


you signed? 


A I fill out a work sheet and the secretary types 
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it up and gives it back mé I review the DEA 
typographical errors, and then I sign off on it. 

Would it be fair to state that with the notes 

given you, you completely fill out this form? 
MacPETH: Objection, your Honor. 

THE COURT: Yes, sustained. 

Well, I have-- 

THE COURT: No, don't answer. 

THE WITNESS: Excuse me. 

Would it be fair to state that as a result of 
information you received from the person or persons bring- 
ing the contraband to your laboratory, you fill out this 
report? 


1 out the bottom half of the report as a 


result of my analysis and from here down, depending on 


what my analysis was, I have this typed out. 
When you fill out the bottom portion of 
port, 1S the top portion filled out already? 
NOt by me. 
it filled out? 
Yes. It's received, the first half is completed 
received in the lab that way. 
Do you have a copy of the DEA 7 on you? 


Yes. 
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For August 6th? 
August léth-- 
6th. 
it says August 
Does that report refresh your recol 
name of a subject or establishment? 
ce on that report for Cl designation or 
information? 
MR. MacbETH: Objection, your lionor. 
THE COURT: Yes, sustained. The report is 
evidence, Mr. Goldberg. 
Would that report, from looking at 
do you see anywhere the name Donald Payden? 
MR. MacBETH: Objection, your iionor. 
THE COURT: Sustained. The report is not in 


eviaence. 


Was the nam2 Donald Payden mentioned to you or 


written by you on any report, any of these reports? 


MR. MacBETH: Objection, your lionor. 

THE COURT: Yes, sustained. 

Who types out these reports? 

The secretary. 

Does she type out the complete report or just 


the bottom half? 
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Whe types out the upper portion? 
I believe that is done by the agents or under 
their supervision. I'm not sure how it’s done. 
it is done before you receive your-~-before 


out your portion of the report? 


Q Looking at these reports do you see the name 


> 


Country in there: 
MR. MacBETH: Objection, your Honor. 
S, suStained, Mr. Goldberg. 


jury will not infer anything at all by reason 


of Mr. Goldberg or the questions to which 


Proceed, Mr. Goldberg. 
Aside from doing the chemical analysis of the 
mpounds did you physically observe these compounds? 
Just by appearance when I open the evidence 
look at it and I examime it before analysis. 
I show you Exhibit 1 and I ask you to take a 
at least insofar as you can through the plas- 


and indicate whether from your observation at 


time that substance appears to be rocky or granular, 


MR. MacBETH: Objection, your lionor. 
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Godino-cross 


COURT: 2S, Suscaineu 


Do you recall whether or not on 


when you did your analysis, did you then reach an opinion 


as to whether or not that svbstance was granular 
MacBETH: Objection. 


COURT: Did you make any observation at 


tnat 


WITNESS: It might be on my work sheet if I 
looked 
COURT: Then look at your work sneet. 
WITNESS: Exhibit l. 
(Pause.) 
THE COURT: You have no present recollection; 
that correct? 
THE WITNESS: No. 
THL COURT See whether or not that 
You can't tell 
whether or not it refres 
THE WITNESS: No, I don't have any 
One way or the other? 
WITNESS: Yes. All I could say 
THE COURT: You have no recollection? 


THLE WITNESS: NO. 
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Next question. 
May I see that report? 
eure, 
I can explain something-- 
No, just answer questions that ar 


re 
-~© 


MR. GOLDBERG: Your Honor, I would like 
this for identification. 
MR. MacBETH: That has already been marked, your 
Every sheet has been marked. 


In your examination of the compounds in this case 


1 observed the containers themselves; is that correct? 


I opened the evidence and I examined it thoroughly. 


I assume in order to examine it thoroughly you 


to examine the containers which contained the substance? 


Can you describe the containers in each instance? 
THE COURT: Do it one by one. 
Exhibit l. 


Yes, they were tinfoil packets for [Exhibit 1. 
COURT: Exhibit 2. 
THE WITNESS: If I can look at DEA 7. 


THE COURT: Yes, you can refresh your recollection, 


This might help you (handing). 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHONSI 
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Ss 
+ ‘t 


no-crc 
GOULNO"CIOSsSs 


+o)7 Tiley - far 

A USUALLY reier 

Tr } Cc tr 7 . +1 , 
in iOOAKA ng Chrougil 


etermination as to 


would call it a medium size plastic bag. 
Exhibit 3? 
5,c at @ } r ae f 
is a cellophane bag. 


ferent from the 


Cellophane is usually 


proceuure wher 


may be compared with each other 
whether or not they are from 

That has been tried before. 

at drugs come from a common origin. 
But there 1s such a 

I beileve tnere are such 


+ r 
Wien. 


bo you know whether or not anyone in your labora- 


tory is capable of performing such an examination? 


MR. MacbBeTil: Objection, your 1i0..0r. 
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~ ae tiies 2 
1ecS, Susrcaine 


you Know in this instance wnetner or not 


ght nave compared 
three anstances omparea whetner or 


or emanated from the same origin? 


mACKULE A: IWDjIeC 


tion. 
Sustained as to form. Did 


anyone 


departmnet-- 


ciate dice ‘ : 
WITNESS: Analyze? 


I was the only one who handled the evidence. 


anyone else in your department request suc 
examinatlio 
Ibjection. 
Sustained. 
re you asked to perform such an examination? 
MacBieTH: Objection. 


THLE COURT: Overruled. 


4 Was 


just given the evidence once to analyze 


ae 3%, 
Who gives you the evidence? 
[t is assigned to me by my supervisor and I ob- 


om the evidence technician, who gives it to ne 


the vault. 
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trom comme 


you Know wnere the cnem 


he has cce -o the vault, the ev 


rou Know now he gets 
received 
it and logs it 
assigned to individuals. 
who submitted tnese 
Stances for analysis? 


MacbETii: Opjection. 


No, I will permit 


Who requested that they be analyzed? 


on DEA 7. 


Lxnivit 


and Lxhibit 2 and I by the same 


And they have the dates. 


On each occasion where Herlihy made the submission 


Lor analysis? 


And also the reports indicate who accepted 


SOUTHERN DISTRICT COURT REPORTLAS, US COURTHOI! st 


? mi 


Further? 


few questions, 


yc ur responsibiil 


iCcdai analy 


SiS Of tne exhibits wilch are given 


taxe any part in the investigation 


No further questions. 


excused.) 
right, members of the 
10 minute recess. 
iscuss the case. 
left the courtroom.) 
mave a Dencn YHMOOK Nere whiacn indli- 
as mucn aS 4a < 
GOLDULRG: Ofticer Jackson Said that a cer- 


+ 


iin number of grams are within a qrain. 


That is what my book indicates. 
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DOOK wililch 


j}xrains 


VaCKRwWara, 


welcome to look 


(Recess. ) 
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st present) 


Ss time the Government rests, 


Very well. 


May we proceed on the motions? 


Your Honor, on behalf c 
move that all the testimony pertai 
nfidential informant” be stricken from 
jround that the Government failec to estab] 
a confidential informant. There was no back- 
he testimony of Mr. Jackson as to whethe 
confidential informant was a registered 
on any prior occasions he had ever worked as 
r for the Government. 


the contrary, we have a situation where we 


confidential informant but a participant in 


series of transactions. 
Therefore, I respectfully submit, fir that all 
testimony of the Government's witnesses pertaining 
to what they referred to as a confidential informant 
should be stricken from °he record. 
My second motion is that the indictment should 


iismissed on the ground that there is a considerable variance 


VOMEEETEL RN DOISTRICE CO REPORTERS 


POLLEY SOUARL, NEW YORK N 


and,the proot. 
proposition of a 
ribute. I think 
instead of dealing witt 


te nas gone into Ss} 


¢ 


definite distinction, between 
possession to distribute. 
true, since 1970, 
Had the Government 


fact that John Jo 


out a prima 
evidence, but they 
transactions pertaining to sales and 
the Government proceeded cn a 


then I maintain that 


particular defendant was a procuring 


other words, that the defense of procuring agency 


applies despite the amendment in 1970 to a transac 


On the question, was there a conspiracy, wha 
elements have been produced ly the Government to susta1i 


if they can. Cou: What do we mean by a conspiracy? 


Was there a partnership? Was there an agreement? 


SOUTHERN DISTRICT COURT REPORTERS 
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circumstantial evidence that would lead one to an 
inference that there was a conspiracy? 
rue, the Government is not required to 
specific situations, but if it attempts to draw a 
conclusion from circumstantial evidence, what were the 
Ss upon which the Government predicates a conspiracy? 
What we have here is a series of transactions in 
defendant Vernon concededly is alleged to have 
1 a particular individual for the purpose of that 
individual making a sale. Even in this particular case, 
on the testimony of Officer Jackson, he admitted that these 
cases in which Mr. Vernon is alleged to have taken part 
were merely introductions; that on two occasions, on the 
ist 27th transaction, he had given him $50 and he said, 
in appreciation of the introduction. 
On the October 3rd transaction, he gave him $100 
ppreciation of the introduction. 
A conspiracy with a defendant by the name of 
The evudence from Mr. Jackson indicates on the 
27th transaction and the October 3rd transaction 


Vernon is supposed to have said, ‘I wili take you to 


“ who undoubtedly not Mr. Payden, "I will take 


you to the Oasis Restaurant or bar. I may have another 


source for you at the Gallery Bar." And on the October jrd 
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ven the Government 
insaction was not a part of any conspiracy, when 


heir motion to sever and they made n the 


-ertainly,; as far as 


intilla of evidence that a conspiracy 


x1lstea between Mr. Vernon and Mr. Payder 
fourth motion is to dismiss 

the ground there was a conspiracy 

conspiracy that existed between two 


Payden, allegedly, 


be carried out, to }; : distribute between 
ndividuals and no other individual 
not be a conspiracy to posse i distribute 
drug. 


Insofar as the substantive counts are concerned, 
ive Count No. ;j there we have again th } the 
nnent had restricted its testimony to 


intent to distribute, that would have 


it here again they predicate a sale, the amount that 


at was 


jotten tor the transaction, the circumstances under which, 


50 On. 


Count No. 3 the October 3rd transaction: 


SOUTHERN DISTKICT COURT REPORTERS 
FOLEY SO UIART NOW YORK NY 


nour and 


scene that con 
Mr. Vernon 


> 
-at 


having deposited 
ndercover agent wantea 


plastic container, and Mr. Vernon is supposed to 


laying card so they could scoop the thing up 


back. 


The agent now has possession and control of that 


T REPORTERS 


NIW YORK NY 


Vernon the $100 which he 
introduction to Mr. 
Vernon and the 
the undercover 
that had been given 
the undercover agent goes back 
brother and says, "Look, your 


a short weight." 


Sald, see what 


oney was turned over 


fhe undercover agent t\ 


icular room 


basis upon 


m) 


The Government proceeds on the 


ind abetting in connection with the substantive 


counts, Substantive Count 6, anyway. 


MR. MEYERS: I am talking about Count 6. 


SOUTHERN DISTRICT COURT REPORTERS. US COURTH 


NiW YORK NY 


T¢ ) 4 > > +> ‘ 
go under the theory 


the posses 


no necessity 


lieve there j ° hat should 


we JULY a 


motions 


heard? 


have a motion at this time, and I 


DUTHEKN DISTRI ) i RTFRS, US 


to 


motion at this 


ertheless, 
lief without the papers, basea 
in the course of what has transpi 
couple of days, or Government's case 
been any evidence to warrant 
my client, Donald Payden, a 
best understanding of 
ules that allow for “he 
indicate that the admission ot 
by a co-conspirator 


can prove that conspira 


conspil racy can be 


nce, namely, evidence that does not 


rajudicial statements of the co-consp1i 


' 


Now, I have read through the transcript 
oceedings that took place on November 13, 1975 or, 
purposes, the testimony of Officer Jackson in his 
‘ect examination. lle has indicated and mentioned the 


name Country or Donald Payden so far as an assertion that 


SOULHERN DISTRICL COURT REPORTERS 


udicial 
that testim 
sald, 
best cocaine around, and “I would 
‘country's cocaine," et 
that page. 
adqain states that ne observed 
who engaged 
later Billy Vernon came 
the cocaine 


cocaine was 


these two portions of the 
or indication through Billy 
Payden had said anything with r2gard to the 
and with regard to performing, executing 


be within the framework or act in violation 


other portions of the transcript that 
Payden on direct examination of Officer 
Jackson is when Mr. Vernon states Officer Jackson 
that if Jackson sn't like the cocaine, he could return 


and these eseentially, your iionor, they are not really 


statements, but they are in effect conclusions declared here 


SOUTHERN DISTRI QUART REPORTERS. US COURTHOIS 


ihere by Officer 
Vernon told him, 
Ss nownere 


Payden had said to 


ident conspiracy been proven, 


have heard here, ith the 


substantia 
f the evidence measurement, there 


to establish any conspiray with 
I r J 


also make this same motion, namely, 
of acquittal for Counts 2 and 
tment and this most certainly on the ground 
-he substantive 
of; namely, to distribute narco 
slation of the federal narcotics laws. 


-hink it's at this posture, 


throuqdh a number of decisions in Judge Weinf 


treatise on this area, I believe it up to the trial judge 


J 


before this matter is submitted to the jury to make thi 


preliminary determination, and make it fairly, and make it 


consistent with the evidence that you have heard. 
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cen, 


no evidence 


se declarations the existence 


reasons, 


met their burde 


to nave 


so 


case against Mr, 


e seen from “ j that the Govern 


at this time, and believe it's the proper time, has not 


met their burden, has not established a prima facie case, 
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nt 


anc 


i 


& } ~ 
the stand [for 


intende y charge to 


iad 


whasize more than I usually do the staten 


conspirator, that first they must fin 


RT REPORT 


W_YORK 


preliminary 


would asa your 


reauests to charge 


iu 2 


rn _— 
asiiites 


amount 


’ 


of ederal rules, 


troduced without any 


. RLPORTERS 


NEW YORK NY 


SOUTHERN 


nHnacirc 
pesos 


YCNaea. 


line sabe lulwwo: 


served him 


here any 


RT REPORTERS 


FOLE: SQUARE. NEW YORK. N Y 


separace 


ntrol over iA1im. 


asking the U.S. 


10 


anything our 


see whether anyone 


witness to put on now? 


nave a 


bers--who handied 


Court ve prouaucéda e) emonstrate 


what considerations, ; y ie circumstances under which 


employed, what promises were madt d what 
those promises were; to demon 


the motivating factor of any testimony of 


SOUTHERN Di: tRiCT COURT REPORTERS, U.S COURTHIC 
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- lear w + 
Vaud Wasilla 


round. 


prosecution of the U.S. 


- arec 
~e agressil 


can demonstrate factually that 


THERN TRIC 


FOLEY SQUARE 


NeEns} > 
sBCNnololie 


iant for 


instructed 


about 


‘e On two very serious 


orn 
Ud Uf 


bring tne judge in who sente 


£ think it 


' } | + 
Ont CHInkK it 


aS to sentencing tnere 


iS 


your iionor 


oe ce - ‘5 
the Government 


Should be 


Will the Government that 


concede 


Law who acted the confidential 


as 
ultimately indicted and 


ne two counts in which ne wasS in- 


they held off ind this particular 


seven months, ~uring which time 


to gO out and get people who might Supply 


the question of the consciencable action 


the Government under those set of 


circum=- 


es, whether or not Mr. Vernon had b2en deprived of 


SOUTHERN [1 


TRICT COURT REPORTERS. US COURTHOUSE 


‘d have 


fan tile 
i? oa 


do was 
indicated by the evidence 
will state to tn 

LiGgth Street, i 


n apartment 1. 


second or third 


eventually served her. But they indicated I that tnev 


were told that there was no way in the worid 
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. ” = 
-Ourt and tnat ine 


AnNnOW wnhicn 


very much 


their ction. 


j 'T . ¥ + e 
maCKLali:s snat is 


GOLDBERG: I am not accusing the Gove 


am only saying this is the premise 


Maybe at 


about getting T : yOu can. 


DO you Nave a witness to put on now? 


Meyers 15s 


irst witness. 


Wnat 1s our status in relation to 


Mr. Law? 


THE COURT: lie S not here. 
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~ vr o - 
nment to 


ote . + 


; eo e180 ‘ 
constitute custody? 
nOochLaAGg 
- ‘ 
nat ne + 


required to do certain 


CbaTion 


IT's I oon" t 


tHE COUR 


jyuage gave iim 


believe he is still under the 


States Attorney. 


fOr the purpose 


SOUTHERN (1) -TRICT COURT REPORTERS 


can locat 


che iunein 


Please, We nave bveen 


you had a witness 


. — 7 F ate daee 
not determine wnerner 


Payden 1S 


witnesses to call, 


Put your witness on the 


MacBeth 


I would like to call the two 


Which one do you want first? 


GOLDBERG: Magno. 


(The jury entered the courtroom.) 
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x — fan ~* 
aind w ° J enaant 


to you 
instance 
e considered by you against tic 


they were taken, se statements we 


efendant 


The first charge of this indictment, 
j 


remember when I was selecting you aS @ jy, : conspiracy, 


charge of conspiracy to possess 
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aworw 
7 4 y 


that co 


the ,me “eave. 
Lili GQAatiiho Gail 


instruction sa 


all counsel? 


GULUDL 


iG: Not in totality. Not the whole 


s=ruction. 


~ man 
Wwiemse 


Jury 


is, they have 
That is a matter tne 


nstance. 


7 + . - 
i tiatrank tneirs 


tae 


instruction. What 


Only when and 


conspiracy can you introdu 


TUL COURT: All right. 


(End of side bar.) 
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inal 


? ‘ 
Cis 


yOu have 


~uscalneda 


Bbeecn Avenue 


Was tuat in Nis home or tie 


Objection. 


JUTHERN fi) TRICT COURT REPORTERS 
FOLE: SQUARE. NEW YORK. NY 


mctinne 
estions. 


wO Cross examination. 


step dow 


SOUTHERN | TRICT COURT REPOR 


anead witn our Juncheon recess. 


discuss the case. 


about it. 


(The jury left the courtroom.) 


putting this last witness on? 


MR. GOLDBERG: Your Hc.Sr, 


COURT: Whe that he was 
have a gun and drugs oO 


MR.GOLDBERG: rl ¢ ionor 


COURT: That 1S 
rq. lt has nothing to do with 
2 at you. Absolutely incredible t 


before this jury. 


ia 


239 promptly, gentlemen. 
pa t ye J 


(Luncheon recess.) 
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OLE’ A NE ORK ON — 79). 070 
> 


een ere Ten evienteuns 
AFTERNOON SESSION 


jury present.) 
Defendants call Vance 
called as a witne 
the defendants having been 
sworn, testified as follows: 
LAAMINATION 
GOLDBERG: 
Officer Herlihy, were you on duty on August 6th 
well as on August 27, 1974? 
Sir, I was. 
Were you part and parcel of a surveillance 
affiliated . th greup 9? 
Sir, I was. 
I call your attention specifically to August 
you recall that date? 
I ow) try my best. 
Do you recall being involved in an arrest on 
that date? 
ir. 


Q I week you indicated through some direct 


testimony as a matter of fact on that day you sealed, 
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contraband 


mor } - 

immediate 

} ta} ra — mn 
VO you what tl! 


- 


that would indicate to you 


what time it was? 


and tne activity 


show what time we got back to the 


Do you have 


' some @eviaence. 


don't have them in here with 


sar “Te 


IR. GOLDBERG DO you have 
MR. Mac3ETHu: 


4 DeLICVEe. 


his recollection with. 
MR. MacBETH: I would like 


fitness exhibits marked 


Government's Exhibit 3594 and 3514. 


~~” 


as 


Would that be helpful in refreshing 


iection as to what transpired on that particular 


768, Six. 
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COURTHOUSL 


ror oso 


arrived at headquarters 


location prior to then, 


the meet location wherever 


eEPvenir 
~—VOila 


> gOing to that meet 


location or specifically in 


y 
4 


Lenox Avenue? 


you tell me from looking 


eed 1t, what time it was that you arrived the last 


lléth Street and Lenox Avenue on August 27th? 


arrived there between 8:30 and 9:00 p.m. 
=n yOu arrived at that location at 8:30 p 
car you nad previously seen driven by Acint Jack- 


vicinity of that location? 


ne vicinity? 


arrived in the area approximately 
observed it is when it 
the location itself. 
are talking about sometime-- 
After I-- 


After 8:30? 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHOUSE 


neriliy-aire 


observe Officer 
that location? 
see Nim at any time after Jimmy Daniels 
on August 1974? 
front of the bar. 
I continued driving. 
other woris, you proceeded to that area on 


11l6th Street and drove by it? 


This vould be about 
8230, quarter of Sy Bie 
When you drove by i", did you position yourse 
somewhere in the immediate area of that location? 
Each time I went up there I tried to 
If I was unable to position myseif, I would 
Ontinue further down and sit further back down 
You had se prior to 8:30 or a quarter 
before you arrived, yuu i seen Mr. Vernon, 
correct? 
Yes, sir. 


Q Did you have occasion to see him at that loca- 


tion at about ®:30 petween 8:30 between 8:30 and 9:00? 
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- ’ 
4 64480 
’ 
rk jb Herlihy-direct 339 
an" 
- 4 x@8S, Six. 

# liow and under what circumstances did you see nim? 

A I recognized him by his red golf cap. 
: When you saw him, where was he? 

\ It was just right in front of Jimmy Daniels 
a 

aX 

i Right in front? 

“A LB the curb. 

Q Was he standing in front or was he wal”ing 
towards it? Do you recall what nis movements were i» con- 
nection with that? 

A No, it was just a quick g!ance to see 1. he was 
there and I Kept on movina. 

8 Did you see him get off a bus at that location? 

*. bi. iacBLTii Objection. 
THE, COURTS Sustained. 
Did you see how ne got to that location? 
4 NO, $i . 
Did you se2 him get out of a Mercedes? 
. IR. MacBETii: Objection. 
at THE COURT: la sain he didn't see how he got there. 
* 
Did you see in what direction ne was coming 
: “ from prior to his being seen by you on the curb in front 
\ 
; “ of Jimmy Janiels bar? 


SOUTHERN 


DISTRICI 


COURT REPORTERS. US CUOURTHOUS! 
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lierlihny-direct 


many Other officers did you k 
location at that time? 
from tiree to six. 
be fair to state that th 
were positionec in their surveillance automobiles in various 
portions of that general vicinity? 
Their general vicinity? 
The vicinity around Lenox Avenue and 116th St 
I would have to say no. 
When y saw Mr. Vernon, where 
hear you. 


4 


When you Saw Mr. Vernon, where were you positioned? 
was proceeding--I was moving 
aS proceeding east on 1ll6th Street. 
That 1S a two-way street, is that correct? 
a two-way street, correct. 
When you saw him, were you in front of our 
passing by Jimmy Daniels Bar? 
I just glanced ; f he was there. 
was there? 


was there. 


Q When you proceeded east along lloth Street, did 


see any Cars either vefore you reached Lenox Avenue in the 
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IAS tH 
easte;ry 


ance cars? 


must have ut I don't recall offhand wher 


Vernon arrived 


THLE COURT: Sustained. lie 


— } 
Saw 


Lim first when 


THE COURT: is the first time you Saw 


there? 
tHE WITNLSS: 
d you see 
vicinity at that time? 
MacBETH Objection. 
COURT: I will permit it. 
Sl1r. 
you see anyone in that area who you 
viously had seen that day, besides Mr. Vernon? 


Sir. 
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tnat? 


people who were 


outsi 


Daniels every day you pass. 


just 


reviously 


aisde from 


You, On August n, had seen and been 


Gay a person vy the name of John 


TYhat is correct. 


And you had a conversation 


any point during the conversation 


was 


name vonald Payden brought ur 


P ta ATOPY « 
Mive MACULATL:S Ob a 


J 
THE COURT: Sustained. 


i you see Mr. Law on August 6, 1974 


wnen 
On survelllance in the area 


Nicnolas Avenue? 


At 145th Street? NO, Sir. 


You didn't see him? 


NO, Sir. 
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O 


RTHO 


spend survellling tnat area: 


I would like to 


SKing you 
+ - . : 
tain Survei 


Street around 1 14 Edgecombe 


mainly at lléth Street on that particular 


evening. 


(Continued on page 394.) 
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return to 


say initial departure, 


where? 
When he left )16*%h Stree 


When he left )6th 


I was to remain behind and try to identity 


appeared. 
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sh 4 ' 
Wiis LOc 


couldn't follow-- 


NOW, Walt a minute. 


Withdrawn. 


you state 


ever on any occaS1on mare suc 


you On--I don't Know the 


V1G 


REPORTERS US COURTH 


writing ¢ + 
Wri calli vila. 


‘ ~ 


Mac 


DLills 


that's the basis of your objection, 


MacBLTH: Yes, your honor. 


+ 


GOLDLERG: I am laying th 


COURT: I will permit you 


SOUTHERN DISTRICT COURT REPOP Us COL 
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+ropt 
~ ree 


' = eamnt 
ttempt 


words, you didn 


> ep . 
at 10 whlie 


your lionor. 


srmi 


t becaus® heavy traff came between your 


Officer Jackson's automobile? 


what surveillance was 
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Herlihy-direce 
to neavy traffi 
MacBLETH: Objection, your lionor. 
COURT: 
lost by Police Officer Crowe 


rowe? 


other words, this report that your 


. 
corporate ‘ome observ ations made by Officer Crowe? 


THE COURT: Yes 
bo you know what ty gun Of ‘er Jackson 
was carrying on August 27, 


Ty 


T don't. 
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Herilihy-direct 

On August 27, 1974, did you have in your possession 

address of one Donald PayJden? 

Yes, sir, 1 believe: I did, 

Was that an address on Walton Avenue in the Bronx? 
Objection, your Honor. 

No, I will permit it. 
you on August 27th, or did you observe any 


of Group 9, proceed to that address at any 


As I recail, Idid, yes, sir. 
You proceeded to that address? 
I don't know if it was that date, but I did. 
I'm talking about August 27th. You may look at 
DEA-7. 
(Pause) 
Yes or no? 
You have to repeat the question. 
MR. GOLDBERG: May I have the question read back, 
please? 
(Question read) 
I did follow him to that address. 


You did? 
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Herlihy-direct 
What time was that? 
Offhand, I couldn't say. It was around 5: 
I believe. 
5:00 or 6:0 
In the evening. 
Payden with anybody? 
A female. 
Did you follow him to that address or did 
to that address after some observations were made at 356-i/2 
West 145th Street that evening? 
I didn't follow him from 145th Street 
d you write the surveillance report 
date? 


August -- 


August 27th. 


ad you write in the report on Augu: 27th, or, 


rather, Aug 28, 1974, that Donald Payden was followed 


that address? 
COURT: I will permit it. 
Sir, that is not in my report, as 
GOLDBERG: No further questions. 
COURT: Any cross-examination? 


“MACBETH: I just have a couple of questions.’® 
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401 
3 elmch Herlihy-cross/redirect 
“ CROSS -EXAMINATION 
iR MACBETH 
i Q Officer Herlihy, what time was it that you followed 
Mr. Payden to his address in the Bronx on August 27th? 
A I believe it was around 5:00 o'clock. I know 


it was supper time. 
Q Was that before you joined the surveillance teoom 


which conducted surveillance of Mr. Payden that evening? 


MR. MACBETH: No further questions, your Honor. 
THE COURT: Mr. Meyers? 
Mr. Meyers, do you have any questions of this 

y witness? 

RS: No questions, your lonor. 

MR. GOLDBERG: May I have one moment, your lHionor? 


(Pause) 


BY MR. GOLI ERG: 


Q Did you fill out a daily activity report for 
21 August 27, 1974? 
~ A Yes, sir. 


there any indication on that report tnat you 


ae] 


went to the Bronx at e: 


2 A No, Siz. 
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Jackson-dircet 
GOLDBER(C No further questions 
THE COURT: You may step down. 
(Witness excused) 
THE COURT: Next witness. 
MR. GOLDBERG: Officer Jackson. 
on) ets RS called as a 
witness by defendant Payden, previously swern, 
as follows: 
EXAMINATION 
GOLDBERG: 
Oftticer Jackson, you said last week when you 
testified that you didn't wear 
cape recorder because you fejt there might be some 
n walking into social lubs or things like that; is that 
Objection, your Honor. 
What did you say about it? 
THE WITNFSS: Yes, I did, your Honor, among 
other reasons. 
Q Let me ask you this: 
Did you have a Kel transmitter or N 
recorder in your car that day? 


No, 2 did not. 


Were you going to take your car into social clubs? 
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Do you think anybody else would pat you down 
search your car? 
Objection, your Honor. 
Sustained, 
said the other day that it would also 


photographs at night, and i asked 
whether or not any photographs were taken. 

Not to my knowledqe. 

And your answer was photographs a @ 
to be taken at night. Was that your answer, as you recall? 

you recall whether or not the DEA has the 

possession of infrared cameras? 

R. MACBETH: Objection, your Honor. 

I will permit it. 

I pelieve they do. 

Aren't those cameras equipped 


photographs at night? 


MR. MACPRETH: Objection, your 


THE COURT: I will permit it. 


Q Incidentally, what type of gun did you 


your possession on August 27th? 
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Jackson-direct 


.38 caliber pistol? 


Was that a police special? 
Yes, it 18s. 
On August the 27th you say you met Mr. 
Street and Lenox Avenue after 
ve you testified about 8:55 p.1 
Eitying -- 
don't remember the e..act time 
Would looking at Goveriment's E 
refresh your recollection as to what time you 
Vernon in the vicinity of Jimmy Daniel's bar? 
Approximately 5:50 p.m. 
The second time. 


nD 
p.m. 


(Continued on next page) 
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I believe your testimony was to the effect 


you said Biliy Vernon gave you some drugs. 


gave nim 


hat happened, according to your testiimony 


‘ 


bar? 


you left that bar, did you see any members 


I believe 1 seen Police Officer lierlihy. 
Where was Officer iierlihy? 
was on lltéth Street 
the bar, across the 


The bar 1S approximately located on the south-- 


was On the northeast corner of 


lloth Street. 
iow far from the car? 
A quarter of block. 


Was he at that location when you entered the 


No, I couldn't say for sure. 


Where did you pull your car? Where did you bring 
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Jackson-direct 


Right in front of che bar. 
So you parked your 1971] Cadillac-- 
he Government's 
am sorry. It was yours that day. 
was uSing 1t that day, yes. 
You parked the Government's 1971 Cadillac right 
in tront of that bar, is that your testimony? 
That is my testimony. 
liow far fro “hat 1971 Cadillac was Officer ier- 
automobile. 
Approxinately a quarter of a block away. 
And he was there when you arrived? 
I don't recall that. 
Did you see any officer there when you arrived? 
There were sume there. I believe it was Police 
Jtticer Harrington. 
Where was Harrington? 
In the area. I couldn't tell you the exact 


location. 


Q Were you in the bar when you say you say 


Vernon? 
Excuse me? 


Were you in the bar when you say you saw Mr. 
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wa'kea into 
into the bar. 
walked in, did you have occasion to 1loox 


how 1t was he came to be at that bar? 


Vernon came into tne bar did 


Approximately ten minutes. 
Whea you got out there, you say you saw officers? 
I seen one of the vehicles. 


the veniciles? 


ask any Of those officers how billy 
got to that isocation? 
Objection. 
THE COURT: Sustained. 
Looking ét all the reports in this case, is there 
any information how Mr. Vernon got to that location? 
MR. MacwiTil: Objection. 
THE COURT: Sustained. 


MR. GOLDBERG: Wo further questions. 


MR. MacBETH: No cross examination, your lionor. 
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Jacnr.son-dairect 
questions. 
THE COURT: YOu may step down. 
(Witness excused.) 
GOLDBERG: No further witnesses. 
Defendant Payden rests? 

MR. GOLDBERG: That 1s correct. 

THE COURT: Mr. Meyers, are you prepared to pro- 
ceed at this time? 

MR. MEYERS: No, your tionor. 

THE COURT: Members of the jur-, we will take 

short recess. 

(Jury leaves room.) 

MR. MacBETil: Your Honor, 
on the efforts to find Mr. Law during the lunch 

I asked the agents to go back to headquarters 
and see what they could do to find him. They had a tele- 
pione number there which had been the number for him at 
125 West lltth Street. They called that number. That 
number has been disconnected. 


They then called the information number and 


there is no listing for anybody named Law in that immediate 


vicinity so it was impossible to get ahold of Mr. Law in 
any way at that time if in fact he is on 116th Street. 


THE COURT: Where did you serve the subpoena, 
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At that address, l 


for the record intro 


Tt doesn't nave t 


This will be irtroaucea on 


That is correct, your nonor. 
lionor, the superintendent of the building 


father is 


s you enter the building, 
the superintendent. That 1s how 
apartment. 


apartment, i may Say. lils 


sister, whose first name I can't recall, lives in the 


building in another apartment and that is where 1 Saw 
and served a subpoena upon him. I believe it was 


I don't think it was any higher than the 
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second floor. 


I saw her. Sne told me he hasn‘t been living 


there, 


MR. GOLDBERG: Yes, I did, your Honor. 
THE COURT: What else do you have, Mr. Meyers? 
MEYERS ‘thing else. The defendant wi.. 
I cannet examine Mr. Law. 
I woitld like to examine Mr. Timbers who handied 


prosecution. seyond that 1 have no otner wit 


THE COURT: Are you going to put the defendant 


Vernon on stand? 


My client will not take the stand 


nless there is preliminary testimony I can get in rela-~ 


tion to Mr. Law or Mr. Timbers. 

MR. GOLDBERG: Your lionor, I closed Mr. Payder's 
case. One of the reasons being we got this witness. liad 
we had this witness, I may very well have put Mr. Payden 


> 
on the stand but I think this witness is important and I 


want to cali him. 
THE COURT: You served a subpoena on him and he 
hasn't responded to it? 


MR. GOLDBERG: I think we ought to cite nim for 
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contempt. 
COURT: If you can find him and bring him 
MR. GOLDBERG: He is reporting regularly to 
probation otherwise he wouldn't be at that location. ile 
would be either gone or incarcerated. 


THE COURT: I don't what his probation routine 


"R. GOLDBERG: Your lionor, I was told by his 
relatives that he was on probation, 

THE COURT: He may be on probation but they may 
have him report once a week, once a month, every two weexs. 
I don't know what it is. 

MR. MEYERS: Your Honor, looking through the 
record, I notice on the prior occasion he had failed to 
report to the probation officer and I think they secured 
a warrant of <¢ :St for his appearai.ce in the proba’ 
department, so this apparently is a deliberate evasion of 
the subpoena. 

TIE COURT: It's obvious if a subpoena has been 
served and he has been told to appear and he hasn't 


appeared, he has violated the subpoena. There is no 


doubt about that. 


My only concern is you had his address, you had 
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carly as sometime last week and maybe 

even before this case started as far as I know. That 1S so, 
LS" Se. Lee 

MR. GOLDBERG: Not to me. 

THE COURT: Mr. Meyers, you had his name and 
address before this case started? 

MR. MEYERS: No, I didn't. I just learned about 
this last Wednesday or Thursday when I happened to search 
t..2 record over here, I learnec of his name fro my client 


Mr. Vernon and I searched the record on the fifth floor 


under Jchn Law and found this folder and went through the 


THE COUR™: So you had it either Wednesday or 


Thursday. We picked the jury in this case on Thursday, 


did we not? 

MR. MacBETIl: We did. 

THE J] You wanted until Saturday to sub- 
poena the witness? 

MR. GOLDBi2G: Your Honor, if I had any informa- 
tion before that, I would have subpoenaed him but I didn't. 

THE COURT: Your co-counsel didn't have any 
difficulty in getting it. 

MR. GOLDBERG: I didn't Know the man's name. 


Tnat makes it difficult. 
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THE COURT: You’ could hay sked Mr. Meyers. 
USually defense counsel at least in matters of common 
interest consult with one another. 

MR. MacBETH: Your Honor, apparently the defen- 
dant Vernon knew the man's ame for a considerable period 
of time. It's simply am ter of looking in the record 
and determinining what the address is. 

In any case, the subpoena was served in appro- 
priate time for the witness to be here. 

THE COURT: Absolutely. 

MR. MacBETH: The Government has no more con- 
trol of the witness than the defendants do and has made 
a good faith effort during the course of the lunch hour 
to locate him. There Simply is no phone listed to a Law 
at that address and the number the agents had previously 
nas been disconnected. 

MR. GOLDBERG: Your lionor, perhaps we can use 
the yood offices of the Court and the Marshals to bring 
this man down. I believe we are entitled to have this 
man's presence before this Court. 

I don't think from what I gather that there was 


just a chance meeting on My part. His family indicated 


he was there on a regular basis. As a matter of fact they 


Said he didn't sleep there the night before. They said 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK ON 5 POL heii 


ss 905 
he was always there on a regular basis and he hangs out 
on that street, ll6th Street among all places, Lenox 


Avenue and i don't think We should walk away from him. 


THE COURT: I just asked Mr. Meyers if he wants 


to put any other witness on the stand at this time. 


Say, 


i, 
“ky 
MR. MEYERS: I have r- other witnesses other than 


Mr. Timbers, 
COURT: We have been through that. 

MR. MEYERS: Beyond that, I have no other wit- 
nesses on behalf of the defendant. I think there are many 
serious questions of law involved, though. 

THE COURT: There may well be but they are_not 
before me. All I am concerned with is tie present 
indictment and the information submitted before me. 

MR. GOLDBERG: May I suggest, since he was some- 
what successful on Saturday, my going up there and seeing 
if I could convince him to come down--I believe he is here 
now--no, it's not him. 

THE COURT: Do you have the phone number of his 
father that is the superintendent at that building? 

MR. GOLDBERG: No. 

THE COURT: Doesn't he have a phone? 


MR. GOLDBERG: I don't know that. I saw the name 


and I put two and two together and felt perhaps he 
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was a relative. 

THE COURT: Any way you can ascertain if that phone 
number is available, Mr. MacBeth? 

MR. MacBETH: I can try the agents again, your 
Honor. I can try the probation department and see what 
the probation department has on him, 

THE COURY: Let's see what you can do now. 
don't like to adjourn Court at 3:00. 

We will take a recess. You report back here what 
you have found. 

Gentlemen, have you seen a copy of the indict- 
ment that Mr. MacBeth has revised here? 

MR. MEYERS: Yes. 

MR. GOLDBERG: Yes, 

THE COURT: Is that satisfactory to you? 

MR. MEYERS: Yes. I take it there will be no 
overt acts referred to beyond those set forth in this 
incictment? 

MR. MacBETH: That is correct. It will be the 
fixate 7. 

THE COURT: 13 and 14 are now out? 

MR. MacBETH: They should be out because it's 


a different conspiracy than the conspiracy charged here. 


THE COURT: Then this is Satisfactory to both 


Te 
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s30LDBERG: May look at it, your lionor? 
COURT: 


MR. MEYERS: Your Honor, I was speaking to a gen- 


tieman here who said he just left him about a half hour ago 


on 1ll6th Street. 
YOur name is? 
A VOICE: Sales. 
MR. HEYERS: Did you see him today? 
MR. S aS I didn't see hi: today. I talked to 
him Saturday. 
MEYERS: see him today? 
Sister said he didn't come 
home last night. 
MR. MEYERS: he told you he was served with 
a subpoena? 
SALES: Yes. 


MEYERS. What did he say he would do in rela- 


Hie said he wasn't coming to Court. 
(Defendants' Exhibit C marked for identification.) 


(Recess.) 


» 
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(In open court; jury not present) 

MR. MACBETH: Your Honor, I got in touch with the 
probation department and they had the following facts 
to report: 

Mr. Law failed to report to the probation office 
on July 2nd of this year and has failed to report since 
then. A bench warrant was issued for him for violation 
of probation on the 15th of October of this year, and they 
have not been able to locate him. They gave as his last 
address 125 West 116th Street, the address that we had 
previously, and as his phone number, 666-1237. I have 
attempted to call that number a number of times. I consis- 
tently get a busy signal, and just before your Honor came 
in was attempting to verify whether that was the disconnected 
number. It gave an abnormally busy signal, and I think it 
might be the disconnected number that the agents had 
earlier. 

I would think that in this situation perhaps the 
best course would be to issue another bench warrant for Mr. 
Law and see if it is possible to locate him between now 
and tomorrow, 

THE COURT: I think that is what we will do. 


On the issuance of the bench warrant he is to be 


brought here by 9:30 tomorrow morning, if found by then. 
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Sorry to keep you waiting outside, 
but a witness who was expected to have been here has not 
arrived, and we are going to find that witness’ location. 
We can't tell whe” time he will be here, and there 1s no 
sense in keeping you here in the event that something might 
happen, so we are going to adjourn@rly today. 

I wish I could have,done it earlier, but I had to 
satisfy myself that there was no possibility the witness 
would be here this afternonn. 

Don't discuss the case with, anyone, have a pleasant 
evening and be back here at 9:30 tomorrow morning. 

(The jury left the courtroom.) 


THE COURT: We will see what that produces. 


Since the witness isn't here, I am going to expect you to 


proceed anyway. I am giving you enough time to get him 
here. We issued a bench warrant, so if he can be found 
he will be here. If not, it is one of those things. 

In connection with your requests to charge, 
Mr. Goldman, on No. 1, I am not going to charge the first 
two sentences of that request. I will charge the balance 
of it. 

As to Request No. A-2, granted. However, I will 


charge in my own language. 
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Item B, I will charge substantially as you have 
it there, but in my own language. 

C, Subdivision 1, I will charge that. I will 
charge the first part of No. 2, but not the second sentence 
thereof. I will charge C-3 and No. 4 I will charge in 
my own language. C-5, I grant your request. C-6, I 
will charge in my own language. I will charge C-7. 

I will deny No. 8, except that I will charge the appropriate 
portion in my own language. No. 9 will be in my own 


language substantially as requested. No. 11 I deny. 


12 I deny. 


D-1 is granted. 

E-l, 2 are granted. 

F-l granted; 2 granted; 3 granted; 4 granted. 

G, as to the weight of the testimony, I will 
charge in my own language. G-2 is granted. G-3 is denied. 
G-4 is denied. G-5 is granted. G-6 is denied, except 
as I will charge in my own language. 

H-l is denied. H-2 and 3 are denied. 

As to I, overt acts, as to No. l, I will charge 
that in my own language , the principle involved. I-2 is 
denied. 

J-i is granted, 


YI-l is aranted. K-2 I will charge in my own 
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L-i and 2 are granted. 

All right, gentlemen, 9:30 tomorrow. 

MR. MEYERS: In relation to the Government's 
Request No. 8, the particular overt acts, I notice that 
the Government wants you to read the overt acts. 
remember there was qu.-+ i discussion about an overt act 
alleged to have taken place on October 23,/1974. 

Is 1t your Honor's intention to indicate to 
jury that they are to pay no consideration whatsoever 


a 
to any evidence covering the transaction of October 23 


, \ 
\ 


\ 


1974, particularly since the redrafted indictment makes ko 
oo 


no reference to that and restricts itself as the last 
overt act having occurred on August 27, 1974? 

Your Honor, the request is to read 
the overt acts 1 through 7 in the indictment. Obviously 
the use of those overt acts in the indictment in no way 
bars the Government from proving any other overt acts in 
furtherance of the conspiracy, and the October 23rd act is 
in furtherance of the conspiracy. 

THE COURT: I will read the indictment as it is 
here. The overt act of October 22rd is part of the case 
and I will not change anything with respect to it. 


MR. MEYERS: I am more concerned about the 
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detrimental part of the case with respect to that. 


Apparently, in their opening, the Government 
| 


insisted it was an integral part of their case. 
THE COURT: They are going to argue that 
too, I assume. 
MACBETII: I certainly will, your Honor. 
‘ COURT: What about the order of summations? 
GOLDBERG: Doesn't matter to me, your Honor. 
MR. MEYERS: As between the defendants, since 
I don't anticipate too much discussion on a factual point 
of view, I will lead off, and if it's agreeable to Mr. 
Goldman, I will give hin the greater amount of time. 
THE COURT: Mr. Macbeth, you want to go first 
then and rebutta’, is that it? 
MR. MACBETH: Yes, your lHionor. 
THE COURT: All right. We will do it that way. 
How long do you expect to be? 
MR. MACBETH: On the initial summation, fifteen, 
twenty minutes, nothing extensive. 
THE COURT: Depending on what i ppens with Mr. 
Law, we may be summing up and charging in the morning 
then. If he shows up, we may have the summations in the 
morning and the charge after lunch. 
See you in the morning gentlemen. 


Adjourned to November 18, 1975 at 9:30 a.m.) 
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DONALD PAYDEN, a/k/a COUNTRY, 


BILLY VERNON 


November 18, 
10:35 a.m. 


{in the courtroom in the absence of the ry.) 
MR. BELLER: Your Honor, my name is Daniel 
Beller. I am an Assistant United States Attorney. Mr. 
Vizcarrendo is ill, so I will be sitting in with Mr. 
Macbeth this morning. 
COURT: Do we have any more witnesses? 


MR. MacBETH: I can report on the situation with 


waw. AS your lionor knows, the bench warrant was signe’ 


iast night for Mr. Law, and the marshals told me of their 
attempt to find Mr. Law this morning. They went to 125 
West ll6th Street. 1 they spoke to Mr. Law's father 

whO appears to be the superintendent of the building, who 
told him that his son had not been there for--the last time 
ie SaW HiS SON was two weeks ago at 117th Street and Lenox, 


very early in ‘he morning, 
Y q 


lie Said his son Law had a girl friend with whom 
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he iived and he did not know wnat the girl friend's address 
was. 

The marshals then stayed in the area for about 
another 45 minutes, then being around 6:00, at the time 
when Mr. Law's father had seen him two weeks ago. They 
were unable to locate hin, 

I further pursued the matter of the telephone nun- 
ber which the Probation Department had for Mr. Law and was 
informed by the Telephone Company that there is some kind 
of trouble or breakdown in that line. it is impossibl« 
to ring through to the number. That was the number at 125 
West 116th Street, so that I think that has also been covered 
by the marshals going there this morning and attempting to 
locate Mr. Law. 

THE COURT: All right. 

MR. MEYE™S: Your Honor, at this time I move for 
tne withdrawal of a juror and the declaration of a mis- 
trial, in view of the fact of the unavailability of a key 

appear and testify in this particular c«3e, that 
Jonn Law. 

THE COURT: No, I deny the motion. I believe that 

you had his name in sufficient advance time to arrange for 


him to be here, and Mr. Goldberg indicates that he per- 


sonally served a subpoena on him for his appearance yester- 
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day; that the witness failed to appear. As soon as i 
notified that on the application of the Government~--or 
everylody, I issued a bench warrant which was attempted to 
be exccuted and failed because of the inability to locate 
the witness. 

I think this witness just didn't want to appear 
this case unless he was brought in here under duress 
or force or otherwise. Under the circumstances I deny the 

application. 
MR. GOLDBERG: I join in that application. 
THE COURT: Very well. 
Do you have any further witnesses? 
MR. MEYERS: The Government has concluded 
case, 1 assume, 
THE COURT: Oh, yes. 
MR. MEYERS: No rebuttal. 
COURT: Do all sides rest? 
GOLDBERG: Yes. 
MEYERS: Yes. 
COURT: Does the Government rest? 
MR. MacBETH: The Government rests, your Honor. 


THE COURT: Ail right. You make the same motions 


you made at the end of the Government's case, and you’ 


it now at the end of the entire case, and I deny those 


SOUTTEEE RN DUST RICT COURT REPORTERS, US. COURTHOUSE 


eljb 
motions with an exception to you. 

MR. MEYERS: First I'd like to move to dismiss 
the indictment on the ground that the Government has failed 
to establish the defendant Vernon guilty veyond a reason- 
able doubt. At this time I also want to renew all the 
motions that were made at the conclusion of the Govern- 
ment's case that I made on behalf of Mr. Vernon. 

In that respect, I weuld also like to again empha- 
Size the question evolved pertaining to Count No. 6, and 
that is on the question of possession. There's been dis- 
cussion as to constructive possession. I think the evidence 
in this particular case pertaining to that count demon- 
strates actual possession on the part of Mr. Bell, so that 
the question of constructive possession does not arise. 

MR. MacBETH: Obviously, aiding and abetting is 
also charged. Doesn't have to be stated in the indictment. 

Mr. Meyers, your motion with respect 
to a judgment of directing the judgment of acquittal is 
denied with an exception. I have given you aentlemen all 
earlier this morning a copy of the charge that I propose 
to read to the jury. You will see in that, Mr. Meyers, 
that on Count 6 the Government relies upon the theory of 
aiding and abetting so far as Count 6 is concerned. 


MR. MEYERS: I didn't quite hear your Honor. 
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THE COURT: I say I deny your motion. They go 


on the theory of aiding and abetting as far as Count 6 is 


concerned. You did see a copy of my charge beforehand. 


Was that furnished te you gentlemen? 


MR. GOLDBERG: Yes, sir. 


MR. MEYERS: Yes, Sir. Except, I wanted to bring 


rf 


it to your attention some objections at this particular 


point to your proposed charge. 
THE COURT: You can do that. I do this for you 
so that you can see what my rulings are in connection with 


the reguest that you furnished me. I ruled on Mr. Gold- 


berg's yesterday because they were here and nad been sub- 


mitted to m yesterday, and you can see how I have incor- 


porated a number of requests that he had, not in his 


language, but in my own. 


There is only one thing in there that I would 
amend as far as I can see, subject to any further discuss-~ 


ion. The charge cn confidential informant, had presumed 


that the confidential informant had testified here. He 


has not testified. 


Therefore, I will not read the second part of 


that specific charge. 


MR. MEYERS: I wanted to bring that to your Honor'sB 


attention. 
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THE COURT: I will read the first part of it 
The balance of the charge, do you have anything else 
in connection with it? 

MR. MacBETH: Two items, your Honor. First, the 
third element of the Pinkerton charge. I think it is cor- 
rect in the law to say that he acted within the reasonable 
meaning, the defendant, under the conspiracy--I don't have 
the exact language-- 

THE COURT: Let me have it here. 

(Pause.) 

THE COURT: Third, where the crime charged ina 
particular count you are considering is committed in fur- 
therance-- 

MR. MacsETH: The act is within the reasonable 
contemplation of the defendant within the conspiracy. 

COURT: No, I will charge it as I have it. 
MacBETH: The next point is on the question 
of absence of witnesses. I think the defendants-- 

THE COURT: There are no absent witnesses involved 

you want me to charge absence of witnesses? 

MR. MacBLTH: I don't, but you have a page on 
absence of witnesses. 

THE COURT: I don't intend to charge absence of ” 


witnesses. Any objection to that? 
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MEYERS: No. 
GOLDBERG: No, 

THE COURT: All right. I will remove that from 

here. It happened’to be in here and I didn't know whether 
. 
we were gOing to have that issue raised. 

Anything els 

MR. MacBETH: The last point was the suggested 
charges Mr. Meyers produced tnis morning on entrapment. 

The Government takes the position that there is insufficient 
evidence in the record for a charge on entrapment. I don't 
know how your Honor intends to rule. 

THE COURT: Yes, I don't know the issue of entrap- 
ment is properly before the jury with respect to the evi- 
agence producea, and I refuse to charge that. 

MR. MEYERS: On the issue of aiding and abetting, 
i just had a few minutes to look the charge over; I think 

indicate that the Government so far as Counts 2 and 3 
are concerned is relying on the aiding and abetting statute. 

THE Aiding and abetting on Counts 2 and 
3 inasmuch as the defendants on trial here are concerned, 
it relies on aiding and abetting, and in Count 6 it relies 


On aiding and abetting insofar solely as the defendant 


Vernon is concerned. 


MR. MEYERS: I am not concerned primarily with 
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the individuals involved, but-- 

THE COURT: Mr. Payden isn't involved in Count 
6, and I am not going to get him in on aiding and abetting 
On Count 6. 

MR. MEYERS: I understand. Except you say that 
the Government in Counts 2 and 3 rely on tne aiding and 
abetting statute. I believe the Government in Counts 2 


and 3 is relying on the section of possession of narcotics 


with intent to distribute, and therefore the aiding and 


abetting section, I understand fully that a person can be 
considered to be a principal without specifically setting 
forth--1 am aware of that. 

But the point I make is this: The aiding and 
abetting, if your basic crime is possession with intent to 
distribute, the Government must show that we aided and 
abetted in the 3 the narcotic, 

THE COURT I think that is covered. 

MEYERS: And not on the distribution of it. 
vO therefore, I think there is a failure of proaf on Counts 
2 ana 3 of any aiding and abetting in relation to the 
ossession of the narcotics. This man did not have the 
gomanion and control. lie may have delivered it, but he 
aid not have dominion and control. 


THE COURT: That is a fact for the jury to find 
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as to wnether or not he did. That is under my charge as 
to possession. I will charge that. 

MR. GOLDBERG: I have at the close of the Govern- 
ment's case another motion in addition to the motions I 
wish to reiterate at the end of the Goverament's case. 
nat is for severance in this case on the ground that my 
client Donald Payden's constitutional rights of confronta- 
tion has been violated and that there is no manner and no 
circumstance under which I have an opportunity of calling 
Mr. Vernon to the witness stand. 

We dispute the statemenc. purportedly made to 
Ofticer Jackson. 

THE COURT: The motion is denied. Any motion 
for judgment of acquittal is also denied, with an exception. 

MR. GOLDBERG: With regard to your charge and 
my proposed charge, from looking at your charge this morn- 
ing, I just indicate three issues that I feel should be 
brought to your attention. 

Namely, that in your charge on circumstantial evi- 
dence, no where in that charge is there any language or 
cautionary instruction that the jury must exclude such 


evidence unless it is supported through objective facts 


that amount to a reasonable hypothesis. What I am getting 


Ss, my understanding on the law, your Honor, is that 
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circumstantial evidence to amount to evidence, 
indicate more the inference of guilt or 
the inference that the Government in this case contends 
than it actually objectively or apparently would 
face. 

In other words, when acts are equivocal, which 

Submit in the 3 t case we have a number of, I feel 
hat a charge indicating tnat in order to take this testi- 
mony or evidence for whatever it 1S worth, and offer it 
to the credible, circumstantial evidence, it must exclude 
a hypothesis of innocence. 

In the instant case the overt acts do not, and 
the testimony does not, to my recollection, amount to evi- 
dence which would exclude every hypothesis of innocence. 

As a matter of fact, my viewing of the circum- 
stantial evidence or what purports to be circumstantial 

se aoes not rule out the possibility 
see it the probability that those acts were inno- 


and are subject to more than one interpretation. 


when you deny H-l in my requests 


to cnarge, I take issue with that, and I hope to see it in 
your charge, but I don't see it in your charge. 


(Continued on page 433.) 
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No. The charge that I have on circum- 
stantial evidence, and as I have sone, I have already ruled 
on that request and indicated that I will charge as I plan. 


aybe we ought to take this up at the recess. This is 
1y take up in connection with your summation. 
Because I have shown you my charge in advance, I don't 
want you to bring it up to the jury, the law that I am 
going to charge here, other than peripherally, reasonable 


ioubt, et cetera. I do this as a courtesy to the lawyers 


so that they can adapt their argument in that respect, and 
don't want it to be used as spouting the law by attorneys, 
you I will get into it and I don’t want to. 


Beller is going to sit here in Mr. Vizcarrondo's 


objection? 


your Honor. 


suggestion I up Count 6 


impiy renumbering 1t 


as If the defendant's would 


prefer to have it as Count 4 instead of Count 6, 


that 


perfectly satisfactory to the Government. 


MEYERS: I think it makes for a more chrono- 
gical order. 


THE COURT: I thought so, too. All right. Bring 
the jury In. 


(The jury entered the courtroom.) 
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THE COURT: Good morning to all of you. Again, 
I'm sorry for the delay. There was another matter here, 
as well as clearing up certain matters in this case that had 
attended to before coming in here this morning. 
I can report to you now that you have heard all the testimony 
this case. All sides have rested, which means that, 
I have indicated, the testimony has been concluded. 
You are about to hear summations of counsel, to 
followed by the charge of the Court on the law. Depending 
on how long the summations take, you may not receive 


the charge until after the luncheon recess. Either way, 


we will have a recess after summations and before the charge, 


at which time the marshals will bring in luncheon menus 


i you can order sandwiches and liquid refreshments for 
I would like you to eat in the jury room, 

which will save you a considerable amount of time going out 
to a restaurant, which will take more time. 

I am not trying to rush you in anything at all, 
but I think it's a greater convenience to everybody 
involved and to you to have the lunch brought into the jury 
room. 

Before we get to the summations and charge, I want 
to remind you, as I did at the outset of this case, that 


nothing counsel or the Court say with respect to a fact matter 
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should be substituted for eyour recollection of what the facts 


What governs is your recollection of the facts. 
Counsel's summations are supposed to be a review 
of the evidence that they believe has been testified through 
the testimony of the witnesses and the reasonable inferences 
can expect you to -- that they believe that you 
from the facts that have been established here. 
ragnt. 
Thank you, your Honor. 
and gentlemen of the jury, you have now 
the witness stand for three days in 
against Donald Payden and Billy Vernon. I think that 
clearly demonstrates that Billy Vernon acted as 
ween in narcotics deals in the purchasing and selling 


ine, and that on two occasions Donald Payden acted 


Supplier in narcotics deals, as his supplier of 


Let me start out by going directly to the heart 
this case, to the events that took place on August 27, 
That was the day that Police Officer Chris Jackson 
ught about two ounces, or 3 grams of cocaine from 
liy Vernon and Donald Payden. The evidence clearly shows 
that both of the defendants were responsible for that sale. 


Let me go over the facts of that day with you 
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slowly and carefully, over the witnesses that testified on 
acts. 
On the evening of August 27th, Chris Jackson went 
to l1l6éth Street to meet Billy Vernon. You heard 
ficer Jackson testify that he went there and that he met 
Vernon in front of Jimmy Daniel's Bar. He told 
that he was interested in buying about two ounces 
cocaine. Vernon asked him if he wanted to go back to 


y, Donald Payden, the defendant here, or if he was 
rrested in finding some of the Cuban's coke. Jackson 
that he was interested in trying the Cuban's 
they got into the Cadillac that Jackson was 
night and they set off for the area of 
Broadway and about 148th or 150th Street to try ar? find 
Vernon's Cuban connection in that part coc. town. 

Jackson is the only witness to that 
conversation, but the meeting with Billy Vernon on 116th 
Street was seen by surveillance officers. Detective Herbert 
Wright testified here, and he was right there. He saw 
Jackson meet with Billy Vernon in front of Jimmy Daniel's 


Bar and he saw them get back into the Cadillac, and he 


followed them up to 148th Street and Broadway. 


Dave Major was in the area of 116th Street and 


Lenox, and he testified that a little before 6:00 o'clock 
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on August 27th he saw Jackson's car arrive. He also followed 
Jackson's car up to about 148th Street and Broadway. 

When Vernon and Jackson got to 148th and Broadway, Vernon 

got out of the car and went into the Oasis Bar, looking 

for his Cuban connection. He ca..e back to the car a few 
minutes later, and he told Jackson he couldn't find the 
connection in the bar. 

Then he drove up to the Gallery Bar on 150th 
and Broadway, and again Vernon went into the bar lvoking 
for his connection. Again he came back empty-handed, and 
he said his connection wasn't there. So at that point he 
suggested to Officer Jackson that they go back to Country 
on 145th Street. Jackson agreed to that. 

Once again, these futile efforts «=o find cocaine 
in the bars on Broadway were observed by surveillance 
officers. Herb Wright was able to get up close and he saw 
Vernon get out of his car and go into the Oasis Cocktail 


Lounge, then back to the car. And he saw the car drive 


on to the Gallery Bar. Once more he saw Vernon get out and 


qo into that bar, come out, and go back to the car. 

Dave Major was further away. He couldn't see 
people getting in and out of the car but he saw the car 
stop at the two bars. 


From Broadway and 150th, Jackson drove to Payden's 
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hangout at 356-1/2 Wes Sth Street. Payde2n was standing 
on the sidewalk. Billy Vernon got out of the car and 
he went over to Payden and he talked to him. And then they 
went into the club at 356-1/2. Of course, Jackson saw 
from the car and Detective Herb Wright saw it, too. 
Vernon and Payden stayed in that club for some 
time. Then Vernon came out and he went over to Jackson 
in the car and told Jackson to come into the club. He 
told Jackson that Country had two ounces of cocaine which 
Jackson wanted to purchase, but that Country wouldn't 
deal while it was still broad daylight. 
Jackson told you how he parked the car and 
went to the club and was frisked. And it was a very thorough 
And the third time over, they found the gun that 
behind his belt buckle. When they found that, of 
they wouldn't let him into the club. He went back 
car and he drove the car around the corner, where 
some of the surveillance officers, and he put the 
the trunk of the car. Then he parked the car and 
went back to the club. 
He was in the club about fifteen minutes, talking 


to Billy Vernon, having a drink,waiting for Country to be 


ready to do business on the cocaine. Finally, Country calléd 


to Billy and all three of them left the club. As they came 
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Out, Jackson walked off in one direction, Payden and Vernon 
walked off in the other, talking to each other. 

Then Vernon went over to Jackson, and at that time 
he told him that he and Payden were ready to go and get 
the cocaine. And Jackson would have to put $400 up front, 
in other words, make a $400 down payment on the cocaine, 
which would be worth something like $1,600. 

At that pr 9fficer Jackson stood there on the 
street d he counted out the money to Billy Vernon. Vernon 
took . money and he went back to Country, Donald Payden. 
They talked for a minute. They got into Donald Payden's 
Nercedes-Benz, they made a fust U turn from the south side 
of 145th Street, and they went to St. Nicholas Avenue; 


they made a right on St. Nicholas Avenue and they got out 


of there as fast as they could get. 

They roared up to the approach drive to the Harlem 
Kkiver Drive, and that was the last they were seen of. 

Herb Wright was sitting in his car when Vernon 
and Payden came out of the club. He saw the separate 
conversations that Vernon had with Payden and with Jackson. 


ile saw Vernon and Payden get into the Mercedes-Benz. He 


saw Payden behind the wheel speed off. He tried to follow 


them, but the traffic was thick and he lost them before they 


got to the Harlem River Drive. 


SOMTETED IN CHE FTO Ee COTE PEPOMTIRG, ALG CONIRT ELOISE 


8 elmch 

- Nave Major also saw part of the transaction. 
wii a 3 He drove down 145th Street at the crucial moment, and he 
ee ‘ saw Vernon standin on the sidewalk and Jackson counting 


out the money to Vernon. He also saw the Mercedes there, and 
he saw Donald Payden standing on the sidewalk. » 


(Continued on next page) 
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Then he drove on further away from St. Nicholas 
Avenue. 

Of course, a few minutes later, the word came 
through that the Mercedes had taken off and he did what he 
could to try and follow. He turned on a road parallel to 
St. Nicholas and went north, trying to catch sight of the 
Mercedes. He ran into a park and that was his chance of 
getting close to that getaway Car. 

MR. GOLDBERG: Objection. 

THE COURT: Yes, the comment "getaway." 

MR. MACBETH: John Crowe was on che other side of 
St. Nicholas Avenue when the transaction between Vernon 
and Payden was taking place. When Payden went and made 
the U turn and went up St. Nicholas, Crowe went after him, 
but Payden was going hell-bent-for-leather and Crowe lust 
him. 

Payde:. knew what he was doing. He did-'* want to] 
have anybody following him when he went to pick ., -he 
drugs and he was successful. He got out of there as fast 

could. He got out through crowded traffic and sd 
was impossible for those three or four surveillance 
officers who made the attempt to follow him to keep sight 


of him. Payden knew what he was doing and did it well. /] -» 


} 
} 
About an hour and a half later, Vernon came back to| | 


| 
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Jim Daniel's Bar and in the men's room he turned over 

he two ounces of cocaine to Officer Jackson. Jackson 
gave him another $1,200 for the cocaine and gave him $50 
as an appreciation for himself. 

You heard from the chemist that the cocaine went 
to the lab and was found to be 26 percent pure and weighed 
just about two ounces. 

That is the outline of the events that took place 

27th of August. 

The events on the other days you heard about 

pretty much into much the same pattern as what you heard 
27th of August. 

On the 6th of August, the first occasion about 
which there was testimony, Officer Jackson was introduced 
to Billy Vernon by a confidential informant. A deal was 


struck by which Jackson would buy cocaine from Vernon. 


Ac 


Again it was necessary to try and find Vernon's connection, 


‘ 
An 


and again Jackson and Vernon set out for near the area 

of 150th Street and Broadway. This time, as they were 
going along 145th Street, they waw Payden on the sidewalk. 
Rather, Billy Vernon saw Payden on the sidewalk, At 


that point, he turned to Officer Jackson and he asked 


whether Jackson would like to buy the cocaine from Payden, 


Payden had the best coke around for the price. Officer 
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Jackson agreed to that. He stopped. 

Billy Vernon got out of the car and went over 

and talked with Payden. He came back to Officer Jackson 
ana told him the price of the cocaine was $800 
and he went back to Country and had a further conversation. 

Then he returned to the car again and he said he 
would have to go into the club with the money -- rather, 
he would have to go into the club to get the cocaine from 
Country's man, Country's lieutenant in the club, but he assured 
the officer it was still Country's cocaine, Country's 
Grugqs, that he could get. 

Of course, it was important to assure him of that 
because he told the officer that Country had good cocaine 
and good stuff at a good price. 

Vernon went into the club. Payden followed him. 


Payden stopped and got a good long look at Officer Jackson 


before he went in. He was measuring up his man. 


On October 23, 1974, Jackson tried to make a last 
deal with Billy Vernon and Payden. This time he wanted 
the hand-to-hand deal with Donald Payden, but it couldn't 
be done. Vernon told him that Payden would not do it, and 
that he, Vernon, had had to do $50,000 worth of business 


with Donald Payden before he could deal with him hand-to- 


hand, 
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On 3rd, Vernon did a deal with another 
brothers, Lester and David. The Bell: 
met with Billy Vernon and O Jackson in Vernon's own 
apartment and the cocaine was transferred t> <ackson right 
there wi Billy Vernon presiding cover the scene. He 
made the introduction, he arranged the whole thing,he made 
sure it was carried out. 

You have to judge the testimony in this case by 
your common sense. When you go to the jury room you can 
take off your coat and get down to the business of looking 
at the evidence closely and carefully, but you can't take 

your common sense. You have to answer to yourself 


whether what you heard is true, and your own Ordinary common 


‘ 
‘ 
' 

; 


sense about human affairs will be the best guide you have, 
You have to ask yourself, were the witnesses on 
the stand during this trial telling you the truth? 
The first thing you could see that those 
otticers wanted to make a caes against Donald Payden. They 
could have given you something with a lot more fill in it. 
Officer Jackson could have told you when he was in 
the club when none of the officers ‘saw him that he had a 
conversation with Donald Payden, and that Payden told 
this and that about one transaction or another. Officer 


Jackson didn't tell you that. 
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John Crowe, who sat on the witness stand and told 
you how the two black males had got into that Mercedes 

taken off. He saw the two defendants sitting there 
table. lie could have said, “Those are the men," 
but he didn't. He was too far away, he couldn't identify 
them, and he told it to you just the way it happenec. 
lie saw the two people get into that Mercedes and saw 
it take off 
rs who were close up told you who the 
two people were that got into that car. 

The officers here testified to what they saw and 
heard. ‘Then weren't trying to make any case against 
Payden. nst Donald Payden is made by 
things that Donald Payden did, by the actions that those 
officers described. That is what makes the case against 
Donald Payden. 

Another thing you should thing about: Is Billy 


lying about where he got his cocaine? 


There hasn't been a shred of evidence in this | 


case, not a single shred of evidence to show that Billy 

Vernon has any kind of grudge against Donald Payden that 

would make him tell things to Officer Jackson to make up a 
story against Donald Payden. There isn't any sign, any reason 


why he should tell a story to Jackson about Payden that | 
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wasn't true. 

Nor, of course, is there any sign anywhere here 
that Vernon knew he was dealing with police officers, any 
reason why he shouldn't be on the level and straight from 


+ 


the shoulder with Chris Jackson. 

Think about that after you have heard the summation 
the defense and you go into the jury room. Can they 
give you any reasonable grounds to believe that Billy Vernon 

iwasn't telling the truth to Cfficer Jackson? 3 there any- 
ng in this case that would make sense with that kind of 
theory? After all, what Billy Vernon wanted to do 


to hide his source, pretend he was getting the 


someone else when he had it himself; there 


would be a much simpler way for him to do it than the story, 


the testimony that you heard from witness after witness 


when they went up to those bars on Broadway, if 
Vernon already had the cocaine, he could have gone into 
one of those bars, hung around there for a few minutes, come 
out to Jackson and say, “I met my connection in there. 
have the stuff," and sell him the cocaine right there. 
all Vernon was trying to do was to cover up his source, 
that would have been the easy way to do it, not spend three’ 


hours going all over town looking for somebody. 
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Remember here, too, the purchase from the Bells. 
That took place right there in Vernon's own apartment. 
Vernon had the suppliers there, it was all out in the open. 
Vernon wasn't trying hic the suppliers from Chris 
Jackson. When he dealt with someone like the Bel 

ight there on the dining m talbe where everyone could 
see it, where Chris Jackson could see the whole thing, pour 
it out on the table, put it back into plastic bags with the 
playing card. The whole works right there in the open. 

It was Donald Payden who wanted to deal cautiously 
and leave no traces in this case. He was a shrewd dealer. 
You don't get where Donald Payden got in the narcotics 
traffic unless you are that kind of dealer. 

MR. GOLDBERG: Objection. I ask that that be 


stricken. 


MR. MACBETH: OD i Payden sold good quality 
cocaine. Remember what the chemist testified to. The 
cocaine that Donald Payder sold on that first deal was 

percent pure, and the cocaine he sold on the second deal 
was 26 percent pure. 

The cocaine that came from the Bells was only 3 
percent pure. Donald Payden was selling much better cocaine 


than the Bells and he was careful, he was very careful about 
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his product and who he talked to and how he sold it. 
lie wasn't going to talk to somebody he didn't know. He 
talk to any stranger, have any hand-to-hand 


wouldn't deal hand-to-hand with 


Vernon until he had done $50,000 worth of business 


Objection. 
the jury's recollection of the 
lie wouldn't deal in broad daylight. 
27th before they could go off in that car, they 
had fallen and it was getting dark 
didn't keep the cocaine with him. 
On the first occasion Vernon had to go into the 
club and get it from Country's ~an. Country didn't keep 
pocket. 
second occasion, they had to drive 
that Mercedes as fast as they could qo to who knows where 
to get the drugs and he wasn't foolish enough to make the 
deliveries, bring it in, thrown it on the table where 
everybody could see it. He sent Billy Vernon for that 


and he sent him alone. 


(Continued on next page) 
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shows that he was helping to distribute 
the narcotics and it shows that Donald Payden on two of 
those occasions was a Supplier of narcotics, 
you get into the jury room, ask to take @ 


mn 


andictment. The indictment sets out the charges 
the Government has proved it. kh .ad those 

over carefully. You will see that Count 1 charges Donali 

Payden anda Billy Vernon with conspiracy, with a partner- 

Ship to violate the narcotics laws and it sets out some 

of the acts thut were done to further that partnership, 

to make it work and to make it profitable. 

The meeting on August 6, 1974 is set out. The 
meeting on August 27th is set out. The get-away in the 
Mercedes 1s set out. 

You have heard more-- 

SOLDIERG: Objection. 

COURT: I told the jury the indictment is 
nctning more than a charge. It's not evidence. It has 
nothing to do with any proof of guilt of the defendants. 


MR. MacblLTii: Ask yourselves if common sense 


uoesn't tell you these ceais are just wiat they look like, 


partnership between Payden and Vernon to deal in cocaine. 
Count 2 charges Payden and Vernon with diastribut~- 


ing 27 grams, about an ounce of cocaine on August 6, 1974. 
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that August 6, 1974 is the date of the first 
Sealing. Vernon got the cocaine, Country's cocaine, 356-1/2 
West 145tn Street. 

charges Payden and Vernon with distribut- 


about two ounces of cocaine on August 


v6 
1974. That was the day that Vernon 
Cuban connection, that was the day Jack=- 
club with Vernon and Payden. That was 
Jackson counting out the money to Vernon 
‘hat was the day that Payden and Vernon 
that Mercedes. 
Count 4 charges Vernon with distributing 
, two ounces of cocaine on October Jy 
day the deal with the Bells was made, right there 
in Vernon's own apartment. 
Before you go into the jury room to deliberate, 
Judge Gagliardi will tell you that you must be convinced 
>of the quilt of the defendants beyond a reasonable doubt. 
easonable doubt, not ' m Or caprice or speculation. 
ycurselves whether chere could be any reasonable doubt 


Payden, biily Vernon were dealing ib cocaine 


Can there be a reasonable doubt that on August 


1974 and August </ 1974 tney had cocaine ana they sola 


to Offacer Jackson? 
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a reasonable doubt that on October 
Billy Vernon had cocaine anda was part of the 
that sold to Chris Jackson? 
oath as jurors, we fair, be impartias 
in this case. Government is convinced that you will 
come back and find that beyona a sasonable coubt vonaia 
Payden and Billy Vernon are guilty of the charges that 
have been brought against them. 
Thank yo y mucn. 
Members of the jury, opinions of 
not count, nor their facts or conclusions drawn 
* counsel are not to be substituted r your own recol- 


jections. 


Il have already informed you there 18 no obliga- 


tion upon the defendant to taxe the stand and present any 


evidence. I will charge you further in connection with 
my Charge 
Judge Gagliardi, Mr. MacBeth, my 

colleague Mr. Goldverg, ladies and gentiemen. 

st I want tc emphasize one particular item 

11 discuss with you when he charges you and 
that is, under our constitution, tue defendant, my client, 
need not have taken the stand. That 15 18 constitutional 


As we indicated at the inception, at tne very 
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moment this indictment was handed up, up to and including 


the point you go into the jury room and deliberate on your 
verdict, the burden is on the Government to establish 
da reasonable doubt the guilt of my particular 
5u could draw no inference from the fact he 
That may have been my determination, there may have 
You are to draw no inference from the 


lient to take ti 


I believe, 
perhaps, tne old cliche that the 
yrought forth a mous@ and I mean a 


my client, Mr. Vernon, and I will 


to you what I mean by that phrase- 


st of all, » .ac is and what are the charges 
this particular case. The first count says, 
that Mr. Vernon and the other defendant Mr. 
ayden enterec into an agreement, a conspiracy, that 1s, 
hat they were partners, that they conspired or agreed aad 
the Government says that the agreement was started on or 


about August 1s 1974, and keeping in mind that the 


first alleged incident is supposed to have occurred approxi- 


mately five days later on August 6, 1974; that the allegeo 


agreement which was to have started August lst was then 
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implemented ara in being between August lst and August 6th 


Vernon and the 
yaGen entered t an agreement. To 

violate tne narcotics Oy possessing, 
ng and what have you, the narcotics involved in 

this particular indictment. 

was there an agreement? What evidence was 
tne Government based beyond a ruasonable 
partnership or a conspiracy? WwW .t 

y the way, Mr. Macbeth's 

the evidence, s your determination, it's 


recollection of what the evidence is that governs in 


Don't misunderstand, I am not implying in any 


way misled you in relation to the 
evidence is concerned, as 
he evidence, what did A, B or C testify to, 


your recoli. “tion that governs and it's not mine nor 


What was the evidence? First, on the very basic 
> 
m, and this is the crux of the foundation of this 
partacular complaint or indictment. What evidence was 


Vernon and Mr, Payden entered anto an agree~ 


ment to conspire? Well, Agent Jackson says on August 6, 
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1974 he accompanied a Mr. Law wiiom I will touch upon later 
On up to 116th Street. Mr. Vernon gets ; the car and at 
that point there is no evidence that when they met at 116th 
Street, that they were going either in the direction of or 
to try to see Mr. Payden. All they said, if you recall 

the testimony, they were going up to 155th Street. 

It there had been an agreement on August l, 1974, 
as an automatic instinct--if I had my partner, I would go 
wnere he was, I would go where I could locate him. 

drive somewhere from 1lloéth up to 155th Street. 
1 would meet you at a certain spot at a certa.1 time, but 
they continued on to somewhere around 145th Street and 
lo and behold purely coincidental, there was a man on the 
Sidewalk and it has been hotly denied by Mr. Payden's 


counsel, but the Government says they stopped on 145th 


et aud Mr. Vernon exited from the car in the company 


9¢ the so-called informant and y approached somebody 


n 


who they say was Mr. Payden. A conversation of short dura- 
tion is supposed to have ensued after which they then 
crossed the street and ultimately Mr. Vernon is supposeéu 

to have gone into this var and grill, whatever it was, 

or night club, and exited, then had delivered a package 
ultimately to te undercover ag2nt who was in the car 


ana oC ON. 
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At that point, that is the only evidence you 
have that any agreement was made. Would that constitute 
agreement, you and I? This isn't a retail setup, this 
of shoes or an ordinary commodity. This is 


- 


at requires secrecy, it requires a place, it 

juires a surreptitious approach and would we allow our 
transaction to take place on the sidewalk, given all that 
sort of thing. 

So I say first the Government failed beyond a 
reasonable doubt to establish the existence of any agree-~ 
ment between Mr. Vernon and Mr. Payden. 

Now, take the incident alleged of August 272. 
Agent Jackson testified t there was no specific charge 
as to who they would go to in order to get the cocaine. 

In fact they were going to either a Cuban, either the 
or the Gallery C liere again, if I have 
partner and I want to stimulate business for him, he 
would be my first approach. Why would i be even recommnend= 
or's products? I want to sell this, I want 


to get it from my own partner. If we are partners, part- 


ners share profits. Why would I concern myself whether or 


not there was a Cuban, then go into an Oasis Cafe to look 
for somebody else, then go to a Gallery Cafe. 


So again I say the:2? is no evidence whatsoever 
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that an agreement, and that is what you must find beyond 


a reasonable doubt in order to establish a conspiracy 


that Mr. Payden and Mr. Vernon conspired to do an illegal 
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Now, let's take the incident of October 3rd. 
-@ again, this incident concededly did not involve any 
Payden. It dealt primarily, the Government 
between Mr. Vernon and Mr. Bell. 
Now, here again, if I had a partnership commenc- 
ng August lst of 1974 and I were in business with that man, 
wouldn't he even on October 3rd to my partner? Why 
mebody by the name of Bell and ask him 
And even cn October 3rd, the witness indicated 
wanted somebody else cocaine, other than what 
d, referred to as Payden. And JI were a partner 
I saic look, if you wanted to do business with me I 
got my partner who is waiting for this sort of thing, 


i would deal with nobody else but my partner. 


Sv On all three transactions you don't find a 


cintilla of evidence that demonstrates that an agreement, 


al is what the Government must prove beyond a reason- 
1.6 doubt existed, and this is from the testimony of the 
Oovernment's witnesses. 
Now, let's take Count No. 2 My client is charged 
possession with intent to distribute the cocaine. That 
, 1974 incident. 
What was the position of my client, Mr. Vernon? - 


WaS N@ a partner of anybody? Was he a seller? A seller? 
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seller, you have to have, and particularly in trans- 
actions such as this, you have to have a monetary means 
a purcnase. Was there any evi- 
you have to have the ability to, 
to get it on credit. If I am 


3 


a seller I am going to derive some portion of the profits. 


r 


ine Government can't have it both ways. They 
can't say that I was in partnership with Mr. Payden, which 
a partner I must necessarily share 
Do you believe that the role of Mr. Vernon, 
there was such a role, was tl a seller? Or was he 
introducer? Why was he an introducer? 
recall that insofar as the August 27th inci- 
agent 1s con ned, he was given $50 by Agent Jackson. 
think Agent Jackson described it as being for the intro- 
And he went further than that, in appreciation 


or the introduction. Is that consistent with a seller? Ig 
that consistent? 
you sold me the merchandise and title passed 
and 1 have given you the money for it, do I then on 
tnat give you a bonus? That is a direct sale. 


assume if you sold it to me, that you have made a sufficient 


profit over and above any particular bonus, gratuity, what- 


ever you may choose to call it, that I may give you. 
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So the very fact tl a gratuity concedely was 


turned over by Mr. Jackson to Mr. Vernon indicates that 
he recognized that there was no agreement that ever existed 
between Mr. Vernon and Mr. Payden. And he also recognized 
tne fact that Mr. Vernon was not the seller, that he was 
f innumerable introducers that may exist, perhaps 
Ortunately or unfortunately in the City of New York, pre- 
dominantly unfortunate; that he was an introducer. And 
>50 gratuity. 
Turn to the October 3, 1974 incident involving 
llere again, Mr. Jackson gave Mr. Vernon $100 
appreciation again for the introduction. 
Does that relate back, indicate any conspiracy during that 
Does that indicate that Mr. Vernon was a seller, 
or does that definitely recognize the fact that what this 
particular defendant was, was that he introduced the indi- 
vidual who tnen consummated the sale? 

We have a missing link, and it is a very definite 
ana serious missing link in this particular case. You 
heard testimony that on August 6th of 1974 Agent Jackson 
WwaS accompanied by an individual by the name of John Law. 
ie was described, without any basis for it, other than a 
mere Gescription, they said he was a confidential informartt. 


Confidential informer? What is this confidential informer? 
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did we have an opportunity to determine, 
why were you a confidential informer? Why were you accom- 
panying Agent Jackson at that particular-- 
MacBETH: Obpjecti-n, your Honor. 
COURT: Yes, sustained. 
MEYERS: I believe you are ertitled to deter- 
actually transpire, not from Mr. Jackson's 
s on August 6, 1974, who in the presence of Mr. Law said 
had conversation with Mr. Vernon. 
I think you are entitled to hear and let us at- 
t to determine what part Mr. Law played in this entire 
ansaction, 
MR. MacBETH: Ovjection, your iionor. 
THE COURT: Sustained. I will charge the jury 
about absent witnesses. 
Possession. Let's take the August 
1974 incident. Assuming the facts to be so, as testified 
Agent Jackson that under the circumstances described 
that Mr. Vegnon emerged from the bar and grill and de- 


livered a package to the agent. 


Did Mr. Vernon have possession? Of course he 
s 


had physical possession, but did he have dominion and con- 
package, or did it belong to somebody else, 


and was Agent Jackson aware of the fact that Vernon was not 
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tne seller, that he was merely transmitting it, A and B 
ver there, and that was that. I think your overall pic- 
ire conclusively demonstrates that no matter now you 
ationalize it, it was very much apparent that Mr. Vernon 
jas merely transmitting the package, and not selling it 
Jackson, but that he was acting as a transmitter 
ra deliverer of the -ackage, and that he did not have 
sominion and control over that particular package, whi 


denotes the question of possessi 


the same thing applies to the incident of August 


‘7, 1974. iiere again, it was very apparent, when you 

couple it with the fact that after the transaction was 

rompleted where he physically turned over the package, 

and assume he did, to Agent Jackson, he received this 

onus or gratuity. It's obvious from all the facts in a 

“ational deduction that Mr. Vernon did not have possession 
he did not have dominion and control 

Over that particular package. 

Tne October 3rd incident of 1974 which took place 
alleyedly in the apartment of Mr. Vernon, what was the 
background on that? 

call the facts, and again I say to you it 
s your recollection of the facts and not mine, but I 


will try to see if I can reconstruct what the alleged 
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agent. f I recall cor- 
again there was no specific going 
*, Payden or anybody else. They pretty much left 
the agent said wanted cocaine, and so forth. 


David Bell enters the picture and 


Vernon, and M Jackson, presumably, at least according 


Agent Jacks » gO back to what they referred 

Vernon's apartment on l1léth Street. And if I 

rrectly, there was someone there, and ultimately 
Agent Jackson and Mr. Vernon and they sat arounc the table. 

recall correctly, approximately an 
Outs, or 45 minutes later, David tell 
rtment and ne has the package, he has 
control over it, and it was his package. 
lie then places the material on the table, and 
discussion ensues between Agent Jackson and Bell. 
the transactionis completed and the 
oney is turned Not to Mr. Vernon, but to Mr. Bell. 
Beil exists ne premises and so on, 

Tnen, I think the following day, Agent Jackson 
2ven the same day--at 2ast ne makes a complaint the next 
day, ne determines that there was a shortage in the weight. 
if it were the product or the title or the ownership of 


‘ir, Vernon, it was to Mr. Vernon that you'd complain. 
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4G Say 400K, 1 want ny money back, I am Snort-welignted, 
it the testimony was that Agent Jackson went back and 

Saw nester Gell, who is the brother of David Bell. And 

Y, the Bells are not here-- 

MR. MacBETH: Objection, your lionor, 

THE COURT: Sustained. 

MR. MLYERS: And he goes back to Lester Bell and 

i@ says, I have to see my brother, and so forth. Does that 

indicate possession in the sense of dominion and control 

ever tiat package, or does that mean when yeu couple it 

again with the gratuity of $100 that was given on that day, 
es that indicate the true role if any of my client, 

Billy Vernon, 


(Continued on page 464.) 
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I indicated at the inception I thought the 
Government had brought forth a mouse, and I indicated 
guratively that it was my client who was the mouse, 
because were they after Mr. Vernon? If you take his 
entire alleged role in this picture, were they after him? 
all the time, effort and energy, and they come up 
Mr.Vernon? I say to you, ladies and gentlemen, that 
i think that the entire review of the evidence depicts 
the true picture that occurred in this particular situation. 
I think you are entitled to draw certain inferences 
how the w » thing occurred in the first place. 
think thatif you analyze the testimony you will find 


the Government has failed to establish beyond a 


-easonable doubt the existence of the agreement, the existence 


of any conspiracy, and has failed to establish beyond a 


reasonable doubt the guilt of 
Your Honor, Mr. Meyers, Mr. Macbeth, 
ladies and gentlemen of the jury: 
We have now reached the third and the last stage 
proceeding. The two stages that follow, of course, 
Honor's charge and, ultimately, your deli’ eration, 
and consequently your verdict in this case, 
like to think you for your attention throughotit 


the course of this trial. I know there were pretty borinda 
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Saw you people listening to the 
like you to pardon my use of notes at this 
tnem in order to make 
summation. 
mmation, or closing argument, 
argue about the evidence 
It 1s also my opportunity to argue about the 
he case, and I'm going to argue about 
n this case. 
course, what I say is not evidence. What Mr. 
is not evidence. And even, with all due 


Nonor says to you is not evidence. 


la) lu 


Oniy evidence in this case is that which is 
from that witness chair or the exhibits that 
you have the opportunity of examining when and 
to do so. 
i have heard over the last three days, as you 
e, the evidence presented against Donald Payden, and I 


to caution you at this stage that there are two 


juals on trial, and you are to be instructed that 


‘e to consiacer each one, Lach one is an independent 


idividual and each one is entitled to that treatment. 
i have been impressed with reqard to this case 


re the lack of evidence more than the evidence I have seen. 
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minal case there are very serious 
equences, and our courts have formulated certain rules 
that you are to go by, and his Hone, when he instructs you 
the law, I ask you to follow those rules. These rules 
for Donald Payden. They weren't made up 
last week. They were made up throughout the last eight 
nine centuries in our country. They weren't made to 
otect you, they weren't made to protect me. They were 
to protect all of us. These rules didn't just come 
this case or for Donald Payden. 

One of these rules is not guilt by association. 

one of these rules that 1s present is that 
one can't be convicted of a crime because he is present 
when a crime is committed, if it's committed. Another 
rule is we don't convict people based upon surmise, suspicion, 
hunch, speculation. And you were given an adequate 
opportunity to speculate in this case. 

How many times did you hear the word "Mercedes"? 
liow many times did you hear the figure "50,000? I say to 
you that it's clearly appare:.t why these terms of art -- and 
I say they are terms of art -- were used. They were used 
to influence you so that you could disregard the fabric 

framework of our law, and be swayed to take a guess, 


take a hunch, to go out on a limb. 
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That is not our law, and I ask that you don't 
, follow that type of thinking. Don't speculate. And if 
' you did, you'd be in violation of your oath as jurors. 
You can't walk out of this courtroom and say, 
you know, "I found him guilty because I think he is 
juilty.” Donald Payden is not applying to your country 
club. He is not asking you to take him home. He is asking 
su for a fair trial, and he is asking you not to consider 


eaninaless words subject to interpretation, and which have 


been proffered here to influence you, influence you without 


That type of thinking, the type of thinking that 
would cause you to feel that way, would cause you to feel, 
Well, he drove a Mercedes, he made a getaway, he has to 

» 
be a criminal,” that has no place in a court of law. We 
don't try people in candy stores or luncheonettes or bar 
roo-.s. We have rules and these rules must be obeyed. 

Mr. Payden is charced with three counts. ile is 
charged with conspiracy to violate the federal narcotics 
laws, which encompasses trie activity in August and 
september and October, and he as also charged with two 


substantive counts, specifically with distributing narcotics 


os en two occasions, Auqust 6, 1974 and August 27, 1974. , 


hat is what he is charged with. That is the issue in this 


2 
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case. Ultimately, whether or not you are convinced, and 
these are *+he words, beyond a reasonable doubt of Mr, 
y Payden's guilt in this case. 
There are some false issues that have been inter- 
jected in this case. I will give you a perfect example. 
ts the issue in this case whether or not the 


United States is to be protected from narcotics ‘\raffic? 


Is the issue in this case whether or net Mr. Payden 
was subjected to a federal investigation? No. 

I say, is that the issue in this case? Is that 
what it's all about? Is that the reason you have eight 
officers there, for you to determine whether or not these 
eight officers were there investigating? No, that is not 
the issue. 

The issue is whether or not they have brought 
into this courtroom, perhaps from the work of those officers, 
evidence to convince you beyond a reasonable doubt of Mr. 
Payden's guilt. I submit to you they have not. 

Oo ot Al. of you were selected because you indicated 

an you wovld be fair and impartial, you indicated that you would 

give Mr. Payden a fair trial, you would give the Government 

“A a fais teiai. All I am asking you for is to abide”by 


that promise. All I ask is that yon give to Mr. Payden 
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the benefit, the presumption of innocence that you would 
want, that I would want, that anyone would want. Give him 
that same standard, the standard of beyond a reasonable 
Gdoubt that he is entitled to, and you and I are entitled to. 
The presumption of innocence will be mentioned by his Honor. 

yourself whether or not this presumption which serves 
somewhat as a shield has pierced by the evidence that you 
heard from that witness stand. The evidence, mind you, 
not the suspicion, not the surmise. And I say to you that 
2t hasn't. 

And as long as it presumption surrounds 

Payden just as it does right now and just as it will 
unless you find that the evidence here has convinced you 
beyond 4 reasonable doubt of Mr. Payden's guilt. 

Fear, sympathy, prejudice, they have no place 

a court of law. We have all lived our lives for a good 
many years, I think there are between all of us here at 
least a few hundred years of experience. How could you not 
have certain feelings when you walk into this courtroom? 
iow could you not feel certain chemistry when you sit 
where you are, and you look down here at Mr. Payden and 
myself and the other defendant on trial? 


(Continued on next page) 
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When I speak of prejudice, I am not talking about 
the kind of prejudice that is racial prejudice. I am 
talking about the prejudice that you can't help from having 


py watching T.V., ~sading newspapers, and to give you a 
2 rt t 


perfect example, if you were walking down the street and you 


Law a crowd in the middle of the sidewalk, and you saw a 
poiice officer walk over to that crowd and «rab somebody by 
the collar, I say to you that you would have to, almost 
Just human nature, you might say, "The guy must have done 
something wrong; otherwise why would that police officer 

be grabbing him around the neck?" 

That is the type of prejudice I am talking about, 
the prejudice that results from certain acts, certain 
feelings, and I ask you to disavow that in this case. 

This is not a civil case. Mr. Macbeth, in order 
to prevail, or for the Government in order to prevail, has 
more of a burden than just introducing evidence that just 
outweights the other side. He has to prove that evidence 
beyond a reasonable doubt to a moral certainty. 

You have to walk out of here with that feelirg. 
Nothing less than that feeling will suffice in this case 
Or anyother case. What you would do for Donald Payden, 

I would hope is done for you, a. least so far as offering 


him the opportunity of the same rules you would want. 
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better phrase -- no better principle, I should 
what I have said other than we are a nation 
by law and not by men, I think in this context it 
means something. 
Payden has sat here and listened to evidence 


7 


offered by police officers, by special agents. He said, 


“IT am not guilty,” in effect. 


You, Mr. Assistant Unized States Attorney, you 


burden of pro have the burden of proving 
i a reasonable doubt my guilt." 
And I submit to you that from what you have 
heard, the Governinent has not met their burden. 
Some of you may at this point say to yourself, 
"I have heard the evidence." How could you not hear it? 
How could you not at least start that thinking process 
over the last four days, but if you think and you still 
have an open mind about the events in the testimony and the 
conclusions i: ) I think what I say to you now, 
will fu.ther convince you of Mr. Payden's 


innocence. 
What has been the evidence in this case? What 
has been the overwhelming proof that has convinced you 


beyond a reasonable doubt of Mr. Payden'’s guilt? 


You know, Mr. Macbeth, when he got up, in his 
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opening statement, he said to you, "This will be a simple 
case." I sat there and said to myself, “Let's hear what 
he has to say. Maybe this case is so open and shut that 
there would really be no need to go on." 

Well, I submit to you that never was there more 

, unsubstantiated, uncorroborated evidence than you 

heard in this case. Never was there more evidence subject 
to so many interpretations. Yet those officers made their 
interpretation or the interpretation they feel they wanted. 

You heard Mr. Macbeth say he was going to call upon 
different witnesses, teams. They were on the street; they 
were making surveillance. They were going to watcn every- 
thing and do their job and present the evidence they gained 


while doing their job. 


Well, has Mr. Macbeth offered to you the quality 


of evidence -- and we are not concerned with the quantity, 


with the number of witnesses here, but we are talking about 
the quality evidence that he promised he would give you 
when he indicated to you this would be a simple case. 

What was his case? He called Chris Jackson, Vance 
lierlihy, John Crowe, Herbert Wright, Myles Harrington, 
David Major and Roger Godino, a police chemist. 

This has not been a terribly long case. There is 


no need to dwell on the details of what took place on 
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August 6th, August 27th, October 34d. I believe that they 
are fresh in your mind, but did these officers do their 
job? 

This is not New York State. Federal agents, 
agents of the Drug Enforcement Administration, have the 
resources. They have the equipment. They are supposed 
to have the experience. They have the investigative tech- 


niques and they have the money to institute an investigation 


that resembles an investigation. 

Did they do so in this case? 

You may be saying to yourself, "This is the United 
States Government. The caption of this case says the 
Un ited States of America v. Donald Payden. I mean, would 
the U. S. Government, these agents, color their testimony? 
Would they lie? Could they be mistaken?" 


Well, if you think that Government agents, 


individuals who are indeed desirous of being promoted, who on 


occasion are overzealous, well, I think those factors speak 


for t. ~~. ves. 


when I questioned some of the officers, I mentioned 


to them and asked them whether they made use of some 


investigative tools, tools that could have been used to 


make a better case, if there was a case, photographic equipment, 


monitoring equinment, powdered money, recorded serial numbers, 
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fingerprint examination, chemical analysis to determine 
whether the drugs here, the drugs that were supposed to have 
peen sold on August 6th and August 27th were from the same 
source, had the same base. No request was made to do that 
by the police officers. 

MR. MACBETH: Objection. 

THE COURT: I will. permit. it. 

GOLDBERG: None. Yet Mr. Macbeth charac- 
terized throughout the course of this trial that Mr. Payden 
is a shrewd individual, a shrewd individual who could not be 
apprehended, not be convicted, not be brought to trial 
yet knowing this, knowing this, he is saying to you,"Convict 
him on what we have got. We didn't do our job, but convict 
him," 

MACBETH: Objection. 

COURT: Overruled. 


GOLDBERG: "Convict him on what we have given 


Has it been enough? lias what they have told you 
what they said occurred on those dates been enough to 
convince you beyond a reasonable doubt? 

Think about how much easier it would be if they 
took this piece of tinfoil, or this piece of plastic to the’ 


‘ 


fingerprint laboratory, just in the hopes, perhaps, of 
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finding a fingerprint belonging to Donald Payden? Just 


think of what type of case that would be? It would certainly 


make matters different. It wasn't done. 
Think of how it would have been if perhaps at 
o'clock or 8:00 o'clock on August 27th, 8:00 p.m., 
just after the incident at 356-1/2 145th Street 
Payden was arrested and in his possession was currency 
which matched the serial numbers these agents say were 
recorded. That would make matters a little bit easier. That 
wasn't done. 
Even a photograph, a motion picture, or any visual 
proof that what the Government agents say happened on 
145th did indicate what had happened, might have indicated 
sonething further. 
Mr. Macbeth got up awhile ago and talked about 
Jackson did when he was shorted by the Bell brothers 
forget the date, October 3rd. Do you know what he 
He went back to the Bell brothers who he just met on 
, and he said to them, "Hey, I have been 
shorted. Where is the rest of my dough?" 
Why couldn't he go to Donald Payden and say, “Hey, 
that was really nice cocaine. That was good quality stuff 
and wait for an acknowledgment? He didn't try 


didn't make any effort to do so. And, remember, we 
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are talking about incidents that occurred in 1974. 
indictment is what month? April 1975. 

What effort did you hear made during that period? 


Absolutely none. 


(Continued on next page) 
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What went on in the area of 1] h Street and St. 
Nicholas Avenue, and I am sure during the course of the 
trial you may have been bored by my mentioning St. Wicholas 
and 356-1/2 ard Edgecombe. You heard these officers what 

did that day. They were running helter-skelter in 
four to six automobiles all over this immediate area. 
Where did they situate themselves, well, in places wnere 
they couldn't even see what they wanted to see. AS a 
matter of fact, from the evidence I heard, they didn't 
even see each other's automobiles when tne evidence would 
indicate that they almost ran into each other on 145th 
Street on a few occasions. 

A number of officers said they didn't even know 
what automobiles their fellow officers on that day were 
driving. That was the type of investigation launched in 
this case. 

There were a lot of G screpancies in their tes~- 
tinony, which way the Cadillac was going after it left 
150th Street area on St. Nicholas Avenue. You heard two 
different viewpoints. You heard Officer Wright say that 
Hilly Vernon was in the Oasis Bar for five minutes and 

aid well, he just went in there for a 


moment and came right back out. Well, five minutes is not 


tue same thing as a moment. 
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YOu nearag a numer Of interpretations as to where 
the Cadillac used by Officer Jackson that day was parked. 


Jackson saia it was double-parked right in front of 356-1/2. 


places it wetween, not doubie-parked, bt be- 


- 


t 


tween the club and St. Nicholas. Another officer places 
it between the club and Edgecombe. You heard Officer 
Wright. 

One officer places the Mercedes in one place and 
another officer in another place. I'm not telling you Le- 
cause of this you should find Donald Payden not guilty. 
That is not my argument at all. My argument is what went 
On on that day and why. Look at the facts that logically 
what Nappeneda, 


my 


These police officers had an obligation. Their 


obligation was to protect Officer Jackson that day. Do you 


neeu six to eight police officers to protect Officer Jack- 
son that day? 

MR. MacnuieTH: Objection. 

I will permit it. 

MR. GOLDMERG: That wasn't their only obligation, 
Their obligation was to also make surveillance, make nota- 
tions, make Observations. Did they do that? Did they 
satasfy you? 


You would think on August 6th sumething happened 
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hat now we are after a target, we would go up there and 
maybe get a van and put a camera in it, station ourselves 
in the building to take photographs. They knew where they 
ere going, yet they never dG.d anything like that. 

I can understand, and it was ciear when Mr. Jack- 

said the incident of August 6th, that was just as he 
called it, a stroke of luck, that is entering 145th Street 
and agettina involved now, but August 27th was no longer 
luck. They had tne tools but they didn't use them and Mr. 
MacBeth said these police officers were to make it easy 
for you, to make the case simple, but they didn't. 

Ask yourselves this question, and I think here 
we have a real example of what went on that night, and Nr. 
MacBeth in his closing remarks never mentioned this because 
it was cut off at a certain point because he knew there is 
no answer. There is no answer to what happened at this 
particular time. 

Do you recall the testimony about Mr. Vernon 
allegedly coming back to Jimmy Daniels Bar on 1)6th Street 
after the chase, after the get-away as Mr. MacBeth char- 
acterized it to the Bronx? 


All the officers had communicated with each other. 


‘hey at least said well, we lost the Mercedes, he took off, 


let's qo back to lléth Street near Lenox Avenue, the bar 
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where Officer Jackson allegedly met Billy Vernon that 
evening. They all stationed tnemselives in that area yet 
one officer can tell you how ind under what circum- 
Billy Vernon came back to that bar and you can 


stances 
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your bottom dollar, if there would have been 


wet 
cedes seen on 116th Street near Lenox Avenue, you would 
nave neard about it. 

What were they doing, sleeping? It wasn't until 

Herlihy which I questioned him about, had he ever 

the bronx before, did he Know Donald Payden's 
and he said yes. As a matter of fact, I was there 
at. about five or 6:00 p.m., I believe he said, 


tuat evening 
although there were six or eight offi- 
cers involved on the 27th went up to the Bronx and perhaps 
might see sonething occur there. Perhaps something between 
fix. Payden and Mr. Vernon. 
Where were they, what were they doing? They were 
lost. They were already taken to 145th Street, 148th 


Street, 150th STreet, 116th Street. They were going, as 


Mr. Jackson said, getting everybody selling cocaine, get 


ryone that is a partner. That is why that happend, 


they didn't do their job and because of it, they haven't 


established proof, 


asked Mr. Jackson, what reason do you have for 
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not employing transmitting devices or tape recorders and 
I think he gave the best and truthful answer to that one. 
4 Since Watergate, since Watergate, they frown upon it. Be- 
cause they could be trapped into what they were doing that 
night, what they were doing could be recorded and that 
couldn't happen, not with this thing. 
liis lionor talked earlier about your having to 

ask yourselves whether this type of evidence, and I am 
talking about the type of evidence that you heard these 
1] officers say they saw and were involved in, convinces you, 
- independent of anything Billy Vernon was supposed to have 
Ms said, that a conspiracy occurred. 
i In other words, the getting in the car, the, 43 

they called, each time they testified, engaged in a brief 
0 conversation, another term of argument they use. 


Are these the type of acts which would accrue 


Criminality to Mr. Payden? Are you convinced by the sta’ e- 


ments allegedly mace by Billy Vernon to Officer Jackson, 


are you convinced of that: and are you convinced that the 


“| statements , and also convinced of how those stateme its 


= were recorded or how they were remembered based upon what 
went on that night? 


I ask you whether or not those statements could” 


have been colored, colored te fit lack of proper police 
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2 work? 

, MR. MacBETH: Objection. 

‘ THE COURT: Sustained. 

MR. GOLDBERG: The conspiracy is broken up into 
three elements, Proof that it existed, proof that a man 
; knowingly entered it, joined it and proof that an indi- 

vidual uniawfulay committed an overt act. 
I ask you whether or not from what you heard in 
this case, are you convinced of these elements beyond a 
| reasonable doubt and that is the standard you have to 
1s apply. No less standard. 
If you are going to tell me through your verdict 
that Donald Payden is guilty because he was standing in 
front of 356-1/2 West 145th Street or he got into a car 
or he owned a Mercede , then you are not iistening to the 
7 evidence and you will not draw conclusions logically on 
is tnat. 
1) Mr. MacBeth saic to you wefore, if the agents, 
specifically Aq .ckson wanted to make a case against 
Donald Payden-- 
ve MR. MacBETH: Objection. 
“as “HE COURT: Yes. 
24 MR. GOLDBERG: You heard some talk in summation ’ 


2 by Mr. MacBeth that Jackson could have easily said Payden 


' 
' 
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talked to him about narcotics and that mention was made in 
his presence, and I am talking about Jackson's presence 

by Payden of a conversation dealing with narcotics. 

Mr. MacBeth said that Jackson never said that, 
but he did say that. He did say that because even on this 
witness stand he attempted to color his testimony. 

MR. MacBETH: Objection. 

THE COURT: I will permit it. 

MR. GOLDBERG: I will quote Officer Jackson's 
testimony. 

I >sked him, "Did you overhear through any source 
whatsoever any conversation that day between Donald Pay- 
den, Billy Vernon on the subject matter being narcotics?" 

That was the question I asked him and we were 
referring to the incidents on August 27th. 

Mr. MacBeth said that Jackson would never say 
something like that, but I call your attention now-- 

MR. MacBETH: Can we have the pages on this? 

MR. GOLDBERG: I just read page 116. 


(Continued on page 484.) 
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When } Jackson testified--page 27, Mr. Mac- 
ueth--wnen Officer Jackson was on the stand he said, 
“Approximately two minutes later"--this is inside the bar, 
inside 356-1/2, "I heard a voice from Donald Payden say- 
ing, Billy, come on, we are going to do the deal." 
This, despite my questions, Mr. Jackson--r. 
Jackson, did you ever hear Donald Payden on any date refer 
to narcotics or narcotics transactions? That is Mr. Jack- 
son. Mr. Macbeth would have you believe that movement of 
lips amounts to sometling sinister. He would have you be- 
lieve that when two people, assuming 1t is true, are within 
of eaci other on the street, they are engaged in 
criminal activity. 
This 1s the type of dangerous evidence presented 
in this case. Dangerous not only to Vonald Payden but 
dangerous to anybody, anybody that can be brought to a 


Court of law for equivocal, .o say the least, conduct. 


Mr. MacBeth in his opening statement characterized 


this relationship between Billy Vernon and Donald Payden 
as a partnership ani. as a matter of fact, he in his own 
words said, it wasn't an ordinary partnership. And y: 
can bet your life it was no ordinary partnership here. 


because if that be the case, then the evidence ” 


ue presented from Mr. Jackson and his surveiiling officers 
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was that Billy Vernon was a partner with everybody in 
iiarlem, in Washington Heights, Cubans, people in the 
Oasis Bar, people in the Gallery Bar, a fellow named Frank, 
Dennis Bell, Richard Bell, and Eddie Bell. He was partners 
with anyone. That is the testimony introduced by the 
Government. That is the testimony the Government expects 
you to buy and as a result come back with a verdict of 
guilty. 

The only partnership that existed in this case 
, existed in the eyes of the police officers, because they 
wanted a partnership. They wanted links-- 

MR. MacBiTH: Objection, 

THE COURT: No, i will permit it. 

MR. GOLDBERG: They wanted links and they wanted 
Mr. Payden. They knew that two arrests are better than 
one; three arrests are better than two. And why not 
arrest everyone? Why not arrest 100 people if one person 
committed a crime or committed an act that would resemble 
a crime in their eyes? 

Where is the arrangement between Donald Payden 


and Billy Vernon? Where is that corroborating evidence? 


Where is that independent evidence? Where is the rocky 


cocaine? 


Mr. Payden was supposed to heave sold quality 
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cocaine, stuffed with rocks. ‘That was supposed to nave 


been the testimony or the statement of Bill’ Vernon to 


the arresting officer. Was that corroborated? No. This 


isa according to Officer Jackson, referring to 


Vernon and Mr. Payden, this 1s a partnership of trust. 


There was no credit even alleged. As a matter 


of fact, Officer Jackson had to front the money. His 


partner couldn't give him time to pay. 


Look at the packaging of this contraband. Does 


the contraband on August 6th and August 27th come in the 


same package? It doesn't wean that much, but it just 
could have been. And certainly one of those two pieces of 
evidence or the packaging could have been sent to the 

FBI for finyerprint «.alysis. They weren't. 


Our law provides that accomplices' -sestimony 


St be supported by independent proof. There is a rationale 


pehand that, because our law, by saying that is saying, the 


law doesn't trust accomplice testimony. 
MacbiTH: Objection, your iionor. 


I will instruct the jury as to the 


(Continuec a page 487.) 
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MR. GOLDBERG: You are being asked to take into 
evidence statements third-hand, purportedly attributed 
‘ to Billy Vernon and said to Officer Jackson a year arc three 
months ago. You are asked to not only accept those state- 
ments as having originally been true, but also to accept 
Otficer Jackson's interpretation or ability to record those 
statements. 
And if they wanted to do that, if they wanted to 
1 give you 100-percent clarity, you tell me, despite the 
ii fact that Mr. Jackson said it was dangerovws to carry a 
Kel transmitter or a Nagra tape recorder, noboa is gcing 
to search his car. The chances of them searching his car, 
V4 anybody searching his car and finding electronic or 
id monitoring equipment were no less dangerous and a million 
It) times less dangerous than his carrying what he described 
7 was a .38 caliber police special. .38 caliber police 
1A special. That he walked around with, yet he wouldn't and 
' couldn't and made no effort to put a recording device or 
monitoring device in his car so other officers could pick 


21 up the transaction, or preserve, if a recording device 


22 was used, that conversation for posterity and for you. 
23 That wasn't done. 
pa Mr. Macbeth, in his last few remarks, sad why , a 


would Billy Vernon, why would he make such statements? 
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Well, look at the facts 


stranacer to him. He met him 


fact, he met him within an hour -- 


before these conversations took place. 


beyond a reasonable doubt that Billy 


not have been disguising his own method, 


is own product, protecting his own connection? 


Se ) 


that in determining whether or not you believe 


reasonable doubt that those statements were true, 


} wona :z 
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and after that whether or not in fact they were recorded 
and repeated in this courtroom properly, word for word. 


Consider this testimony. Consider all the 
-yidence in this case. You have that obligation, and it is 


an obligation. 
You should be able to feel when you come back 


having deliberated that there was a sheet or a piece 


cloth over Mr. Payden's face, and when you have your 


verdict and not have delivered it, but it's already made up 
your mind and it's about to be rendered, that sheet is 


aal 


ind it's a relative of yours, and you could still 


lifted up 


fair, still feel that you have done what you set out 


to do, render a fair and impartial verdict. 
That is the test. These rules were not made for 


Donald Payden. They were not made for Billy Vernon. They 
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were made for all of us, and you have got to apply those 

rules. Apply them fairly and not based upon surmise, 

speculation, bias or prejudice. I won't have the opportunity 
addressing you again. Mr. Macbeth in our system has the 

raght to rebut the things I have said. See if it responds 

to my questions. 

I am certain that the evidence and the lack of 
evidgence in this case exists in this record, and you, at 
any time while you are deliberating, have the opportunity 
to examine and hea> that record. You can have any portion 
of this testimony read back to yor. if you desire. It is 
your prerogative, and, if need be, assert it. 

You have got to ask yourselves: "Am I applying 
good conscience to the rules, the law, that I would want to 
apply to myself, my friends of my family?" That is the 
question. 

The fact that Mr. Payden is under indictment, as 
his lionor will instruct you, is no evidence of guilt, 
and although you can take that instrument with you into the 
jury room and read it, that is not evidence in this case. 

The only evidence in this case is what you heard. 

cannot stress it any scronger. I am not asking you to 
rvert the law. I am asking you te uphold the law. And 


mh 1 ask you for a verdict in this case, the only verdict 
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in this case from the evidence that you have heard that 
can uphold the law is a verdict of not guilty. 

I want to thank you again for your attention. 
Thank you. 

THE COURT: It's no one's fauit, except perhaps 
my scheduling, put I think I will have to change what we 
are going to do. 

First of all we will take a short recess. You 
have been sitting here a considerable amount of time. 
think you are entitled to stretch your legs for a few minutes, 
When you return, we will hear rebuttal summation by Mr. 
Macbeth. 

I believe at that point I will send you out to 
lunch and ask you to return and then give you the charge 
after lunch. 

If we had to send out for sandwiches, they 
wouldn't be here much before 2:00 o'clock, and I'm sure you 
don't want to wait that long. So we will take a recess 
now. 

Don't discuss the case. Don't make up your minds. 

(The jury left the courtroom.) 

TIE COURT: How long do you epxect to be, Mr, 
Macbeth? 


MR. MACBETH: I think about ten minutes; perhaps 
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a little longer. 

THE COURT: I will charge about 2:00 o'clock. 

The charge will take about an hour, an hour and ten minutes. 

MACBETH: Your Honor, the Government does 
move, in light of the remarks during the defendant Vernon's 
summation, for a charge ci absent witnesses, and that that 
charge contain a clear indication to the jury that in this 
case the witnesses John Law and the Bells were equally 
available to both parties. 

There was a clear attempt on the part of the 
defendant Vernon to give the indication that the Government 
had control of John I.w and the Bells and failed to produce 
them, when, as the Court well knows from the facts of this 
case, that is simply not true. 

THE COURT: Yes, I was surprised to hear that 
argument made. I think it's highly regrettable, under the 
facts ana circumstances as we know them to be, and the jury 
does not know them to be. 

I think that was a very serious indiscretion to 
bring that up. 

I regret some of the indiscretions that were 
paraded before me in connection with the trial of this 


but I quess there is nothing I can do about it at this 


(Recess) 
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open court; 
COURT: Mr. Macbeth. 
MACBETH: Ladies and gentlemen, this is the 
Opportunity I will have to speak to you in this case. 
I think there are a number of serious things that have 
to be said at this time. 
The first thing I will do is turn my attention 
to the things Mr. Meyers said. 
He made the contention that his client, Mr. Vernon, 
would have gone directly to Mr. Payden if he and Mr. 


Payden were in partnership. I think you have seen what 


pk sain — TR 


happened in this cas@_that Billy Vernon had lots of suppliers. 


eer ae ee 


got drugs from Donald Payden, he got drugs from the Bells, 


talked about the Cuban connection, he talked about other 


There wasn't any need for Billy Vernon to simply 
go to Donald Payden. He had arrancements, agreements, 
partnerships with a number of people. I don't think there 

3 any question that the evidence in this case shows he 
7, 
was in partnership with Donald Payden. 

Now Mr. Meyers takes another tack. He takes 
a position that Billy Vernon wasn't really a seller of the 
drugs. He said he had possessicn of them, that he was 


transmitting them, 


PE REPORTERS UD COMM TMI 


284 


Listen carefully when Judge Gagliardi charges 
ou on the law. I think you will see under the law as the 
Judge gives it to you, that right there Billy Vernon has 
admitted his gui.t “Se charges in this case. Listen 
carefully and remembe. exactly what Mr. Meyers said. 

Mr. Vernon had possession and Mr. Vernon was 
transmitting those drugs. He was pirt and parcel of the 
distribution of the cocaine in this case. The evidence 
shows that and his own lawyer has stated it. 

Let me turn to Mr. Goldberg's summation. Mr. 
Goldbevq went on at much greater length, but I think you 
saw right away he didn't do what he did do on the trial, 
and on the trial Mr. Goldberg was painstaking, the way he 
went over every fact that the witnesses gave out in front 
of the jury. 

ie had Detective Wright on the stand and he went 
over how Detective Wright got from 145th over to 150th, and 
the turns, how long it took to get there. He went over 
it like an inci: worm, where those cars were parked on 145th 


Street. He went over every conceivable jot and tittle 


in this case. Then he comes back on summation, and do you 


hear anything about the facts? You don't hear anything 
substantial about the facts from Mr. Goldberg. 


There is no review of the evidence; there is no 
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mpt to lay before you some coherent account of what those 
ers said that will make sense, that will in any way 
defeat the Government's case at this trial. There is none 
of that from Mr. Goldberg. 
Instead, what does he do? He turns in two 
Girections. 
The next thing he tries tc do is put the 
ficers on trial here. One way or the other, by innuendo, 
is making very serious charges against them. He says 
the otficers put this interpretation or that interpretation 
on the evidence. 
The officers weren't interpreting the evidence. 


They were giving you testimony as to what they saw in this 


Then he goes on and says why, if one person was 
juilty, the officers would go ahead and arrest a hundred 
people. Nothing of that sort has gone on, but he sugg’sts 
again and ac*»in the officers here are lying, they are coloring 
their testimony. Essentially, he is suggesting that they 
committed perjury on the stand. 

I ask you, would those officers put themselves 


torward and risk the enormous penalties they would have 


for perjury that would ruin their careers, ruin their lives, 


their family, and reputations, in order to make a case 
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against Donald Payden to do anyching like that? There is 
not a shred of evidence in this case that those officers 
iid anything of the sort. There is nothing that came out 
on this witness stand or in the exhibits in this case that 
would indicate any of that to you. 

Ir fact, right now, who were the witnesses that 
Mr. Goldberg himseli called? He called the same officers 
back on the stand and if he really thought they were 
lying to you, would he have turned around and called them 
back en the stand to give. testimony that he hoped in some 
way would be favorable to his client? I submit to you 
that is just an absurd thing, that in any way he would call 
them back as witnesses if he thought they were going to lie 
through their teeth to you in any way whatsoever. 

Mr. Goldberg has a whole other series of false 
issues, that if you can't try the officers, try the inves- 
tigation. He doesn't go back and look at “he facts, look 
at what was said. Ne pulls every other kind cf thing out 
of his bag that he can. 

He talks about trying to show the drugs came from 
the same source. le talks about photographs. He talks 
about reports. You heard recorders. You heard what the 
officers said on the stand. They frisked Officer Jackson 


when he went into that club three times. That gun was behind | 
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his belt buckle and they found that gun. They would have 
found anv recorder. You know perfectly well t*ey would 
have found any recorder, and while they were willing to go 
ahead and do deals with him after they fend the gun, if 
they found a recorder on him, that woul che end of that. 

If those officers were out on the street taking 
photographs and flash bulbs popping on @45th Street in the 
evening, that would be the end of that deal. There wouldn't 
be anything gcing on here. There wouldn't be any evidence 
to have in this case if the officers went around with all 
the kinds of equipment you could possibly imagine. 

There are other parts of it, I think if you look 
back at the evidence, that are perfectly obvious. 
lie talks about fingerprints. You heard Officer Jackson on the 
fingerprints. You can't pick out fingerprints easily. 
It's difficult indeed to get them off the kinds of 
packages that the evidence came in. 

The same thing from the chemist. First of all, 


i don't see any reason why you should assume that the 


narcotics sold three weeks apart comes from exactly the same 


source, but further, the chemist is very frank about it, 
it's very, very difficult to make any test of that sort 
So what you come down to, you come down to Mr. Goldberg 


putting the investigation on trial and putting those officers 
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on trial. 

I don't think what you have seen here and what you 
have heard here for chree days, while you watched Mr. 
Goldberg cross-examine them as hard as he could, as long 
as he could, could give you any basis to feel this wasn't 
a competent investigation, an investigation which was made 
thoroughly, and there is no basis at all that suggests 
the officers in this case were in any way coloring their 
testimony, perjuring, anything but telling you what they 
remembered, what they saw, what they heard in the months 
of August, September and October of 1974. 

And when it's all over, where does Mr. Goldberg 


stand? He asks you not to be prejudiced; then he starts 


playing for your sympathy. He starts talking about "think 


of your mother sitting on the witness stand." 

Go back over the facts. A Mercedes and $50,000 
aren't terms of art; they aren’t some kind of arcane words 
the Government thought up. You know what a Mercedes is, 
it's a car you drive around in the street, and it's a car 
Donald Payden drove very fast that night on August 27, 
1974, aad you know what $50,000 is. You probably don't see 
it frequently, but you know perfectly well what it is. 

There isn't any explanation about driving that 
car or about the $50,000 that Mr. Goldberg offers to you. 
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When you come down to it, you have to put away 
kind of play to sympathy, play to false issues, 
to prejudice of any sort. 
You have an important job to de here. It's impor- 
the defendants; it's important to the Government. 


rT 


When I said earlier on the Government wants to 
be fair and impartial in this caSe, I meant that. 

Go into that jury room, look at the evidence, look 
at the heard evidence, look at what you heard from the 
witness stand, think about what can be brought out on 
cross-examination, where the attacks on cross-examination 
failed, but put aside all your fears and sympathies and apply 
the law as the Judge gives it to you. 

I am confident when you do that, when you look 
at everything that went on in this case, you wil. see beyond 
a reasonable doubt, you will be convinced beyond a reasonable 
doubt Donald Payden and Billy Vernon engaged in narcotics 
traffic, they reached an agreement, conceived the fruits of 
that agreement, that they possessed and distributed narcotics 
on August 6th, August 27th of 1974, and then again in 
October, Billy Vernon had narcotics another time and again 
distributed it to Officer Jackson. 

— into the jury room, fulfill your oaths as 


jurors, and I am convinced that you will come wut with a 
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verdict of guilty beyond a reasonable doubt, and that you 
will have done your job fully and properly. 

Thank you very much. 

THE COURT: Members of the jury, I am sorry to 
ageprive you of your lunch at the expense of the Government, 
but I think this is the best way to do ‘+. I ask that you 
do what you <-an. I know the difficulty of ce -*iag served 
promptly in a restaurant and getting seats arowund here -- 
we don't have too many of them, but do your best to be back 
within an heur at 2:00 o'clock. Do your best, but don't 
get indigestion over it. 

Don't make up your minds about this case. When 
you return, I will instruct you on the law. Then you will 
be at liberty to discuss the issues fully at that time. 

(The jury leaves the courtroom.) 

THE COURT: Gentlemen, for che convenience of the 
jury, I intend to give to them a form of verdict which 
will be typed up as shown on this document that I have just 
handed you. If you have anyobjection to it, tell me. 

We have seven separate counts here involving two 
separate defendants, and I think for the convenience of the 


jury when they read their verdict, it would be easier 


to read it f. -n a form of verdict like that. . 


MR. “ACBETH: No objection from the Government. 
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GOLDBERG: No objecticn. 
MEYERS: No objection. 


back promptly at 2:00 o'clock. 


I will charge promptly as soon as all the jurors are here. 


(Luncheon recess) 
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open court; 


"HARGE OF 


Gavjliardi, J 

HE COURT: The reason for the announcement and 
the particular procedure of locking the door is so your mind 
will not be distracted by people walking in and out and 
things going on in the courtroom. I want nothine to inter- 
fere with your listeninq to me and giving me your strict 


attention as I charge you on th law. 


You people are enterine upon your finai duty 


which is to decide the fact issues in this case. As I told 


you in my instructions at the beginning of this trial, 
your principal function during the taking of testimony would 
be to listen carefully and observe each witness as he 
testified on the stand, and it has been evident to me that 
as counsel pointed out, you have feithfually discharged 
this duty. 

We have now reached the point in the case where 
all the evidence is presented and the closing arguments 
of the lawyers have been made. Shortly after I have conpleted 
my explanation of tiie applicable law, you will retire to 


deliberate upon your verdict. 
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perform vour final a y in an attitude 


to appraise 


ice with respect 
fendants, as parties to this controversy. 
The fact that this prosecution is broucht 
United States of America entitles the Government 
ideration than tnat accorded to any 
in the case. By the same token, at is entitled 


considerat_on. All parties stand equals at 


upon and decide the 
act 4 You, the members of the jury, 
are the :s > and exclusive judges of the facts. You pass 
upon the weight of the evidence, you determine the 
credibility of the witnesses, you resolve such conflicts 
as there may be in the testimony, and you draw whatever 
reasonable inf neces that are to be drawn from the facts 
as you have determined. 
My function at this point is to instruct you on 
the law, and it isyour duty to accept those instructions 


and apply them to the facts as you determine them. The 


logical result of that application will be your verdict in 
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this case. 

With respect to any fact matter, it is your 
recollection and yours alone that governs. Anything 
that counsel either for the Government or the defense mav 
have said with respect to any matters in evidence, that is, 
as to any factual matter, whether stated in a acuestion, 
in argument or in summation, is not to be substituted for 
your own independent recollection. So, too, anything 
that the Court may have said during the progress of the 
trial with respect to a fact matter, or may say during the 
course of these instructions, is not to be taken in 
substitution of your independent recollection, which governs 
at all times. 

Before we consider the precise charges in the 
indictment, a number of preliminary observations may be 
helpful. 

In determining the facts, you are not to be 
influenced by rulings that the Court may have made during 
the trial. These rulincs dealt with matters of law and not 
questions of fact. Counsel for both sides had n:t onlv 
the right but, indeed, the duty to press whatever iegal 
objections they believed existed as to the admission of 
offered evidence. The Court's rulings on objections made 


either by the attorneys for the Government or attorncys 
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lefendants are not to be 


DY 


T 


)f course, as I told you at the outset, where I 


objection to a auestion, 


speculate on what the witness would have said had he been 


permitted to answer,nor may you draw any inference fr- the 


mere fact of the wording of or that it was 


asked. 


Similarly, where any testimony has been stricken, 


evidence and you are bound to disregard it 


. 


You must remember, however, in ruling o: 


the Court was deciding auestions of law and not 


of fact. 


I am aware that any judge can have a great deal of 


influence with the jury. If you think that you have gleaned 


some indication as to my opinion of the case,either from 


tuestions I from tone 


any 


may have asked or 


of voice, d’sregard it entirely. 


as to the veracity of credibility 


guilt or innocence of these 


of the facts and you are the sole 


innocence of these defendants. I 


defendants. 


my expression or 
The Court has no opinion 
of the witnesses, or the 
You are the judges 


judges of the guilt or 


am merely a judge of the 


law, and the fact issuesmist be decided solely and only 


within the framework of the evidence and the principles of 


law that apply. 
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Please don't single out any one instruction ot 
mine as stating the law alone. Take them a into account 
after you have heard them all. 

You are to consider only the evidence i 
case which consists of the sworn testimony of the witnesses, 
the exhibits which have been received in evidence, and the 
presumptions which I will teli you about in these 
instructions, such as the presumption of innocence, but 
while you are to consider only the evidence his case, 
you are not limited to the bald statements of the witnesses. 
On the contrary, you are permitted to draw from the 
facts which you find have been proved such reasonable 
inferences as seem justified to you in the light of your own 
experience. 

An inference is merely another word for a conclusion 
which reason or common sense leads you to draw from the 
facts that have been proved here. 

In considering t. > evidence, you must remember, 
as I told you at the outset of the trial, that the indictment 
is only a formal method of accusing a defendant of the crime 
charged, and itself is not evidence against the defendant, 
nor is any weight to be given to the fact that an indictment 
has been returned against the defendants. 


Generally sneaking, there are two types of evidence 
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from which a jury may appropriately f1 
the f f the case. One is direct evidence. That 15S 
the testimony of an eyewitness, somebody who mw or heard 
something done is saic. And the other is indirect or 
circumstantial evidence, which is the proof of a chain of 
circumstances, pointing to the existence ocr ynexistence 
of certain facts. 


Generally, the law makes no distinction between 


irect and circumstantial evidence, »ut simply requires that 


the jury find the facts in accordance with all the evidence 


in the case, both direct and circumstantial. 

We have a rather common example that we use to 
illustrate what is meant by circumstantial evidence. 

Assume when you came into court this morning, as was the 
case, that it was a nice, bright, sunshiny day, that there 
were no clouds in the sky and the sky was clear and it wasn't 
raining. That is a direct observation. You could see what 
the conditions were, something you saw of your own obser- 
vation. 

I want you to assume on this morning we were in 
one of those courtrooms right off the entrance to the 
building that has no windows, and is either heated or 
cooled by the air-conditioning system, and assume we were 


in that courtroom, and after we had been in there an hour 
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after we had come in and knew that the sun ware shining 
outside, assume you saw a spectator come into the back of 
the courtroom and his hair was wet and his clothes avpeared 
be damp. Assume a few minutes later someone else ca.ne 
in and he had a hat in his hand and the hat was dripping 
water and his clothes appeared to be damp. A moment or 
two later, a third spectator comes in and he had a hat 
in his *and and an umbrella, and both were dripping wet. 

Even though you couldn't look outside to see what 
the weather conditions were like, and while earlier you had 
come in and it had been a nice clear day, you might assume 
from the circumstances of these three people coming into 
the courtroom that it was in fact raining outside. 

That is what we mean by circumstantial evidence, 
a chain of circumstances which leads you to conclude that 
a fact exists or doesn't exist and, as I indicated to you, 
the law makes no distinction generally between direct and 
circumstantial evidence. 

I mentioned presumption of innocence. The defen- 
dants have entered a plea of not guilty to che charges in 
the indictment. Thus the burden is on the presecution to 
prove guilt beyond a reasonable doubt. This burden never 
shifts to a defendant, for the law never imposes upon a 


defendant in a criminal case the burden or duty of calling 
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any witnesses or producing any evidence. The law presumes 
a defendant to be innocent of crime. ‘Thus, a defendant, 
although accused, beqins the trial with no evidence 
against him, and the law permits nothing but llega! evidence 
presented before you as jurors to be considered in support 
of any charce against a defendant. The presumption of 
innocence r s with the defendant throughc.. the trial 
and your deliberations until such time, if ever, that the 
jury is satis. ied of guilt beyond a reasonable doubt. 

nus, the presumption of innocence alone is 
sufficient to acquit a defendant unless and until, atter 
a careful consideration of all the evidence in the case, 
you, as jurors, are unanimously convinced of a defendant's 
guilt beyond a reasonable doubt. 

I mentioned the words “reasonable doubt,” and 
-hey will be interspersed in connection with some of my 
further instructions to you. I will define that to you 
after I have defined the specific charges here. 

Before we get to the specific charges, I want to 
remind you of the witnesses who appeared here in the order 
in which they appeared. This has been a comparatively 
short trial. Counsel have seen fit in their summations to 


review those portions of the evidenc~ which they felt were 


importent for you to consider in your deliberations, and I 
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don't propose to review any of the witnesses’ testimony 
or to comment on it, but I would like to remind you, as 
I said, of the order of the witnesses. 


The first witness we had was Chris Jackson, a 


police officer employed by the City of New York. 


The second witness was Vance Herlihy, also a New 
York City police officer. 

The next witness was John Crowe, Task Force 
investigator. 

He was followed by Herbert Wright, a detective with 
the New York City Police Department. 

The next witness was Myles Harrington; also 
employed with the New York City Police Department. 

He was followed by David W. Major, special agent 
of the Drug Enforcement Agency. 

And the final Government witness was YToger W. 
Goc a chemist employed in the office of the Drug 
Enforcement Agency. 

Following that, the defendant Payden then called 
Edward Magno, special agent of the DEA. 

Vance Herlihy was recalled to the stand, and 
finally Chris Jackson was recalled to the stand. 

Following that, both sides rested. That is, 


they concluded the evidence that was to be presented to you. 


SOUTHERN Dis fRICT COURT REPORTERS, US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY = 791-1020 


With reerect to the specific charges against the 


at 


lefendant, the first count, and I will read to you as we 
10. alona here, the first count charges that the defendants, 
onald Payden, also known as Country, and 
ired to violate the federal narcotics laws. 
tell you right at the outset the fa 
that the indictment lists Donald Payd also known 
Country, the"also kn as" 
of identifying 
connotation to be viven to fa that it''s 
known as Couritry. 
third counts charge the defendants 
with distributing and possessing with 
distribute certain quantities of cocaine. 
i the fourth count names the defendant, insofar 
here, defendant B1 y Vernon alone with 
buting and possess} } 1 : _ distribute 
heroin. 
st count, a saic g a conspiracy count, 
and the rest oO he counts are what we call substantive 


counts. 


The provisions of law, and it is not necessary 


for me to read them to you, but the provisions of law 


involved are § j s &£ 841(a)(1) and 841 (b) (1) (a), 


Code which 
possess or distribute or possess with intent to 
a narcotic drug controlled substance, and in 
under one of the subdivisions of those acts, 
defined e* a controlled substance. 
By anoth section of the law, i* is einiaien 
Code to conspire to viola: the 
narcotics laws. 
Each count contains separate offense 
count must b nsid ed separately by you. 
the indictme i the evidence pertaining 
The fact that you may find 


lty or not guilty of one of the offenses 


not control your verdict as to any other 


In your deliberations, it is your duty to give 
personal consideration to the case of each 
jividual defendant. As you do so, you should analyze 
what the evidence in the case shows with respect to that 
leaving out of consideration entirely any 
evidence admitted solely against another defendant. Each 


defendant is entitled to have his case determined from 


evidence as to his own acts and statements, and any other 


evidence in the case which may be applicable to him, 
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jiecided upon the 
each particular charge aqainst 
conspiracy count 
just one count, but there are two separate 
about ry, and I read the first section of Count l 
to you, and the second section which is overt acts, but 
which I will explain to you later on, which I will read 


separately. 


from on or 
August 1]97-¢ id continuously thereafte 
date of the filing of this 
ich, incidentally was April 28, 1975, "in the Southern 
Donald Payden, also known as Country, 
defendants, and others to the grand jury 
unknown, wu awf\ ¥y, intentionally and Knowingly combined, 
conspired, confederated and agreed together and with each 
other te violate Sections 612, 84l(a)(1) and 841(b) (1) (a) 
United States Code. 


part of said conspiracy - the said 


defendants unlawfully, intentionally and knowingly would 


distribute and possess with intent to distribute Schedule 2 


narcotic crug controlled substances, the exact amount thereof 
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iia} of Titie 


the first half of 


a defendant guilty of conspi 
of the indictment, you mu: 
llowing three elements beyond a reaso 


9 


sometime between August 


indictment, namely, the 1lleqal possession 
-ibute or distribution of cocaine in 
istrict of New York. 
New York, the rvernment 
with respect to the distribution of narcotics. 
The second element is that the particular defendant, 
yden or William Vernon, knowingly and wilfully 
conspiracy with knowledge of at 
of its criminal purposes. 
And the third element is that one of the con- 


spirators knowingly committed one overt act in the indictment 


at or about the time alleged in furtherance of the conspiracy, 
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the Bronx 


lement 


4 +o 
| - 
lecided 
have de 


means 
lan, the 


bUb 


left to unexpressed understanding. 
irators usually do not reduce their agreements to 
acknowledge them before a notary 
broadcast their plans. 
by secrecy. 
the existence or nonexistence of 
not reauired that vou find 
co-conspirators joined 
reason- 
persons in any manner, through 
cam 
violate the law. 
determining whether there has heen an unlawful 
may consider acts and conduct which are done 
minal purpose. Usually the only evidence 
iisconnected acts on the part of the 
conspirators, which acts you may find, 
together in connection with each other and with 
inferences flowing therefrom, show a conspiracy 
it to secure a particular result as satisfactorily 
and conclusively as more direct proof. 
f, upon consideration of all the evidence, Fr 
iirect and circumstantial, you find beyond a reasonable 


joubt that the minds of at least two cf the alleged 
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n 


understanailin 


lainea 


shed. 


succes 


lracy ex] 


bU8 


fact a conspiracy was formed 
substantial time within the |; 


that at least one 


as long 
the conspirators intend 


e inferred fr 


rance of the conspiracy. 


da reasonable 


latter of inference 


ccessary thnat a aefenda 


inference of knowledge. A defendant 
extent of the conspiracy and all of 
association, however, with one or more 


the 


1ré 


os 


eces 


,; Mer is nowledge without 


participation 
sary is that a defendant participate 
at least some of the }; 


purposes of the 


the accom 


tructed you } liminarily about 


1t again to your attention: 


ning whether a conspiracy 


co 


,* 
as 


hoiudah 
: nm 


4 


the ( that defendan 


and statements were know 


ing 
aai’d 


the continuat) 9t the conspiracy anc 


: 


some object or purpose of the conspiracy. 


yirator which are 


+ 


irtherance f , which are 


inst he person making ther 


frecuently associatea 


the overt act hict } separate 


but are a 


a reaso 


wher 


1ar 
rreem 
eme 
overt 
s a2¢e% 


furtnerance 


‘ 


following act: 


197 approximate 


the defendant me two people in 


New YOrn ’ vew York. 
pproximate] 


4iso xnown 


rr jD 
Vernon, the defendants, nad a conversation 
street from 356-1/2 West 145th Street, New York, 
In Or about August | 1974 at appro: 
Billy Vernon, 


in 


++ | +e 
>fenacants, 


Known 


© 
Progra 
Vernon, 


Or about Auqust 
also known 
fendant*c anfterad r +am 
2>fendants, entered an autom 


st 145th Street, New York, New ad drove 


August 
the defendant, possessed approxl- 
ine at Jimmy Daniels Bar & Grill, 


New York, Ne\ 


ential ¢ cessary to estab- 


the conspiracy existed as 


charged in the indictment. Second, that the particular 


fendant Knowingly and willfully joined that conspiracy 
of the conspirators Knowingly and 
at least one of the overt acts set 
in the indictment and as I told you before, you may 
defendant ty of the conspiracy count, but you 


Government }! established each 


Y proving them beyond a reasonable doubt. 
lave used the words knowingly 
again later in this charge but I thought 
appropriate time to do it and I am not going to 
efinition later on. 
defining the elements of a conSpiracy and 
used and wii.u use the 
knowingly A person acts Knowingly 
Ss voluntarily and intentionally and not because 
mistake or accident or other innocent reason. 
The purpose of adding the word "knowingly" is to 
convicted of a crime because of a 
or other innocent reason. 
A person acts willfully if he acts voluntarily 
intentionally and with the specific intent to do some- 


aiiG 


thing which the law forbids. That is to say with bad 
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tion, does not enter into your deliberations. To tnat ) 
there waS a comment made counsel in their summations 
. 
with respect ‘to nt 
With respect to an avse ! the iaw 1S as 
follows: If it is peculiarly within the power of either 
the prosecution or the defense to produce a witness who ‘ 
could testimony on an issue in the case, ene 
failure to call Ss may give rise to an inferen 
that his testimony would nave been unfavorable. No such 
conclusion should be drawn by you with regard to a witness 
< 


who is equally available to botn parties or where tne wit~- 


testimony would be merely cumulative. both sides 


interview witnesses before 


subpoena 


or request wit appear in Court and there is no 


before you as to the availability or inavail- 


a particular witness about whom mention was 


n mind, however, 


never imposes upon a defendant in a criminal case, 


burden or duty of calling any witnesses or producing 


eviaence. 


more items. In your deliberations, 


the question of possible punishment. 


that rests on my conscience 


4h 


science alone because the judge and the judge alone 1s che 


he obliaation of imposin 


s determined. If you discus: among yourselves, 


encroaciiing upon my function and I ask you not to 


function is to consider the deter- 


and my function is to pass upon tre 


Led 


conviction, to impose sentence 


you find on all the evidence that the evidence 


defendant leaves a reasonable doubt as to hls 
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